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DECISION




A Under section 290 of the Resource Management Act 1991:
(1) the appeal is allowed;

(2) the decision of the Marlborough District Council dated 31 July 2012 is
cancelled; and

(3) Plan Change 59 as notified is approved subject to the changes stated in the
Reasons below.

B: Subject to C, the parties are directed to discuss the proposed policies, maps and
rules and if possible to lodge an agreed set by Wednesday 30 April 2014.

C: Under section 293 the council is directed to consult with the parties over the urban
design principles included in Mr T G Quickfall’s Appendix 4 and to lodge its
approved version for approval by the Environment Cowrt by 30 April 2014.

D: Leave is reserved for any party to apply for further directions (under section 293
of the RMA or otherwise} if agreement cannot be reached.

E: Costs are reserved.
REASONS
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1. Introduction

1.1 The issue: should the jand be rezoned residential?

[1] The principal question in this proceeding is whether a 21.4 hectare vineyard in
New Renwick Road on the southern side of the Wairau Plains near Blenheim should be
rezoned for residential development, as sought in private Plan Change 59 (“PC59”).

1.2 The vineyard and its landscape setting

[2] The vineyard is owned by Colonial Vineyard Ltd (“CVL”). The land is legally
described as Lot 2 DP350626 and Lot 1 DP11019 (“the site”). The site is flat and is
located south of New Renwick Road between Richardson Avenue and Aerodrome Road,
on the periphery of Blenheim. It is west of the Taylor River which is about 100 metres
away at its closest, and about 400 metres from the extensive reserves and walking tracks
of the Wither Hills. The site is currently planted with Sauvignon Blanc grapes, and the
north, south and east boundaries are lined by olive trees’.

1 M Davis, evidence-in-chief at para [9] [Environment Cowt document 3].
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3] The land opposite the site on the eastern and northern boundaries has Residential
zoning®. The land to the south of the site is rural land owned by the Carlton Corleit
Trust. It is currently in pasture and light industrial/commercial development and likely
future light industrial development®.

[4] Further to the south, on more land owned by the Carlton Corlett Trust, are the
Omaka Aviation Heritage Centre and related aviation and engineering activities, and a
Car Museum. An airport used for general aviation called “the Omaka airfield” adjoins
the Omaka Museum site and is to the southwest of the CVL site.

[5] The Omaka acrodrome was established in 1928 and contains what are reputed to
be the oldest set of grass runways in the country. The Marlborough Aero Club Inc.,
which is based there, is one of the oldest flying clubs in the country. Omaka is now the
main airfield in Marlborough for general (as opposed to commercial) aviation.
Operations include helicopter businesses for crop spraying and frost protection, pilot
training and aircraft repair work. Omaka is also the home of the Aviation Heritage
Centre which houses a superb collection of World War I aircraft and replicates and other
memorabilia. The grass runways and the adjacent workshops in the hangars are of
heritage value, whereas the helicopter operations and some of the aircraft maintenance
are parts of the “air transport” infrastructure.

[6] The site and the airfield are about 600 metres apart at their closest. The 55 dBA
Ldn noise contour from the Omaka airfield currently crosses the Carlton Corlett land in
(approximately) an east-west line several hundred metres south of the site as shown in
the acoustic engineer, Dr J W Trevathan’s Plan B*. This contour is based on three
months of data recorded by Mr DD § Park and includes helicopter noise abatement paths
as discussed later in this decision.

[7] Blenheim’s urban area is to the north and east of the site. The Wither Hills lie
south, and to the west and northwest is the Wairau Plain, principally covered in large-
scale vineyards. Approximately 5 kilometres northwest of the site is Marlborough’s
main commercial airport at Woodbourne.

1.3 Plan Change 59
[8] CVL was the initiator of the request for a private plan change (PC59) to the

Wairau Awatere Resource Management Plan (“WARMP”). The proposal for Plan
Change 59 was lodged with the Marlborough District Council in April 2011. PC59
sought to rezone the site from Rural 3 (the Watrau Plain zone) to Urban Residential 1
and 2 to provide for residential development. The plan change also sought to amend or

T G Quickfzall, evidence-in-chief [9](b) [Environment Court document 18].

T G Quickfall, evidence-in-chief [9](c) [Environment Court document 18],

J'W Trevathan, supplementary brief of evidence, Attachment B [Environment Court
document 14B].




add some policies® in the district plan, together with consequential changes to methods
of implementation.

9 CVL initiated its plan change following the initial completion of the Southerm
Marlborough Urban Growth Strategy 2010 (“the 2010 Strategy”) that assessed the
residential growth potential in different areas using a “multi-criteria” approaché. The
analysis under the 2010 Strategy is quite comprehensive and CVL placed some reliance
on that process and its findings as part of its section 32 analysis of PC59.

[10] CVL’s original version of PC59 (as notified) sought the following:

(a) to produce a residential development consistent with good design
principles;

(b) to rezone the bulk (15 hectares) of the site as Urban Residential 1;

{¢) torezone 6.4 hectares on the southern and western boundaries of the site as
Urban Residential 2;

(d) to amend the WARMP by introducing proposed policies set out in
Appendix 1 to the application;

(e) to amend Appendix G of the WARMP so that the CVL site be identified
and the rules will require buildings to be constructed in accordance with
the ‘Indoor Design Sound Levels set out in Appendix M*”.

[11] The only important policy change is that PC59 (as notified) proposes that
policy (11.2.2)1.3 be amended as follows:

Maintain high density residential use close to open spaces and within the inner residential sector
of Blenheim located within easy walking distance to the west and® [south of] the Central
Business Zone.

The underlined words are the addition. The effect of the proposed change would be to
allow some relatively high density residential development close to open spaces, thus
expanding the scope for residential development of the site, and elsewhere to the south
of the CBD.

[12]  The application for a plan change was approved for notification and publicly
notified. There were submissions and a hearing. So far that was routine. However, at
the council hearing CVL purported to amend its application to incorporate the following

changes:

Policies (11.2.2)1.3; (19.3)1.7 and (19.7)1.8; (23.5.1)1.17 and 1.18; (29.2)8.1.

T G Quickfall, evidence-in-chief [15] [Environment Court document 18].

Commissioners’ Decision para 12 — citing the CVL application at p 56.

PCS59 actually uses the words “sought for” rather than “south of” but that misquotes (and makes

nonsense of) the actual policy.
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(a) the provision of an internal roading hierarchy including a primary local
road and low speed residential streets;

(b) arequirement for acoustic insulation within the entire site for dwellings;

(c) anew zoning map;

(d) a concept plan showing likely roading connections and open space layout;
and

(e) other changes to objectives and policies to better reflect those requirements
in this location.

Changes (a) to (d) cause us no jurisdictional difficulties, but (e) may.

[13]  The potential difficulties were compounded because the proposed objectives and
policies were further amended in Mr Quickfall’s evidence. CVL now proposes to add
two new objectives to Section 23.6 of the WARMP®. The first is a new objective
specific not to the site but to Omaka Aerodrome and the aviation cluster. This would
be'":

To recognise, provide for and protect on-going operation and strategic importance of the Omaka
Aerodrome and aviation cluster (activities related to the Aercdrome).

While well-intentioned, the additions to objectives proposed by CVL at the council
hearing and then, in an expanded version, to the court are beyond jurisdiction. They
refer to land which is not the subject of the notified plan change (and not even
contiguous to the site) and there are persons not before the court (e.g. some neighbours
of the airfield) who might be affected by further amendments to the plan change. On the
principles stated in Hamilton City Council v NZ Historic Places Trust'' and Auckland
Council v Byerley Park Limited", there must be considerable doubt about the court’s
jurisdiction to add the first objective. In any event, since no party suggested we give
directions under section 293 in respect of them, we will not consider them further.

[14] Although the 2010 Strategy made some initial recommendations, the final
recommendations are dated March 2013 and were adopted by MDC on 21 March 2013.
These final recommendations note the importance of Omaka airfield as a regional
resource and suggest that the appellant’s land (the subject of PC59) be earmarked for
employment activities, rather than residential. That is a significant shift from the 2010
Strategy’s recommendations” as we shall discuss in more detail later.

f15] The council issued its decision declining CVI.’s application for private plan
change on 31 July 2012. CVL appealed the decision to the Environment Court. The

i We question the number: existing 23.6 of the WARMP relates to Methods of Implementation,
not objectives or policies.

10 T G Quickfall, evidence-in-chief Annexure 4 [Environment Court document 18].

1 NZ Historic Places Trust v Hamilton City Council [2005] NZRMA 145 at [25] (HC).

1z Auckland Council v Byerley Park Limited [2013] NZHC 3402 at [41]-[42].

B M J Foster, evidence-in-chief [1.11] [Environment Court document 27].



council supported its decision and was supported by the section 274 parties — NZ
Aviation Ltd and the Marlborough Aero Club (together called “the Omaka Group™) and
the Carlton Corlett Trust.

[16] Throughout the hearing various terms were used to describe non-residential
urban land. We will, with some reservations about the term’s generality, follow the
council’s new practice and use the term “employment land” to encompass land suitable
for business, retail and industrial uses.

1.4  What matters must be considered?

[17] Since these proceedings concern a plan change we must first identify the legal
matters in relation to which we must consider the evidence. In Long Bay-Okura Great
Park Society Incorporated v North South City Council'® the Environment Court listed a
“relatively comprehensive summary of the mandatory requirements” for the RMA in its
form before the Resource Management Amendment Act 2005, The court updated this
list in the light of the 2005 Amendments in High Country Rosehip Orchards Ltd v
Mackenzie District Council (“High Country Rosehip”)®. We now amend the list given
in those cases to reflect the major changes made by the Resource Management
Amendment Act 2009. The different legal standards to be applied are emphasised, and
we have underlined the changes and additions'® since High Country Rosehip™':

Al General requirements
1. A district plan (change) should be designed to accord with® — and assist the
territorial authority to carry out — its functions' so as to achieve the purpose of
the Act®,
2. The district plan (change) must also be prepared in accordance with any

regulation”' (there are none at present) and any direction given by the Minister for
the Environment™.
When preparing its district plan (change) the territorial authority must give effect
to™ any national policy statement or New Zealand Coastal Policy Statement™,
4, When prepating its district plan (change) the territorial anthority shall:

(@)  have regard to any proposed regional policy statement™;

(5]

1 Long Bay-Okura Great Park Society Incorporated v North Shore City Council Decision
ATB/2008 at para [34].

13 High Country Rosehip Orchards Lid v Mackenzie District Council [2011] NZEnvC 387,

te Some additions and changes of emphasis and/or grammar are not identified.

17 Noting also:
(a)  that former A6 has been renumbered as A2 and all subsequent numbers in A have dropped

down one;

(b)  that the list in D has been expanded to cover fully the 2005 changes.

18 Section 74(1) of the Act.

¢ As described in section 31 of the Act.

20 Sections 72 and 74(1) of the Act.

2 Section 74(1) of the Act.

2 Section 74(1) of the Act added by section 45(1) Resource Management Amendment Act 2005.

3 Section 75(3) RMA.

# The reference to “any regional policy statement™ in the Rosehip list here has been deleted since it

) is included in (3) below which is a more logical place for it.
» Section 74(2)(a){i) of the RMA.



(b)  give effect to any operative regional policy statement™,
5. In relation to regional plans:

(a) the district plan (change) must mot be inconsistent with an operative
regional plan for any matter specified in section 30(1) or a water
conservation order™’; and

(b}  must have regard to any proposed regional plan cn any matter of regional
significance etc™.

6. When preparing its district plan (change) the territorial authority must also:

® have regard to any relevant management plans and strategies under other
Acts, and 1o any relevant entry in the Historic Places Register and to various
fisheries regulations® to the extent that their content has a bearing on
resource management issues of the district; and to consistency with plans
and proposed plans of adjacent territorial authorities®’;

e take into account any relevant planning document recognised by an iwi
authority®’; and
e not have regard to trade competition’” or the effects of trade competition;
7. The formal requirement that a district plan (change) must® also state its objectives,

policies and the rules (if any) and may™” state other matters.

B. Objectives [the section 32 test for objectives]
8. Each proposed objective in a district plan (change) is to be evaluated by the extent
to which it is the most appropriate way to achieve the purpose of the Act™.

C. Policies and methods (including rules) [the section 32 test for policies and rules]

9. The policies are to implement the objectives, and the rules (if any) are to
implement the policies®®;

10.  Each proposed policy or method (including each rule) is to be examined, having
regard to its efficiency and effectiveness, as to whether it is the most appropriate
method for achieving the objectives®” of the district plan taking into account:

(1)  the benefits and costs of the proposed policies and methods (including
rules); and :

(ii)  the risk of acting or not acting if there is uncertain or insufficient
information about the subject matter of the policies, rules, or other
methods®®; and

(iify  if a national environmental standard applies and the proposed rule imposes a
greater prohibition or restriction than that, then whether that . greater
prohibition or restriction is justified in the circumstances®.

D. Rules
I1.  In making a rule the territorial authority must have regard to the actual or
potential effect of activities on the environment™.

% Section 75(3)(c) of the Act [as substituted by section 46 Resource Management Amendment Act
2005].

= Section 75(4) of the Act [as substituted by section 46 Resource Management Amendment Act
20035].

% Section 74(2)(a)(ii) of the Act.

2 Section 74(2)(b) of the Act.

% Section 74(2)(c) of the Act.

3 Section 74(2A) of the Act,

2 Section 74(3) of the Act as amended by section 58 Resource Management (Simplifying and
Streamlining) Act 2009.

% Section 75(1) of the Act.

3“ Section 75(2) of the Act.

3 Section 74(1) and section 32(3)(a) of the Act.

36 Section 75(1)(b) and (c) of the Act (also section 76(1)).

3 Section 32(3)(b) of the Act.

38 Section 32(4) of the RMA.

# Section 32(3A) of the Act added by section 13(3) Resource Management Amendment Act 2005.

10 Section 76(3) of the Act.




12.  Rules have the force of regulations”’.

13, Rules may be made for the protection of property from the effects of surface water,
and these may be more restrictive*” than those under the Building Act 2004.

14.  There are special provisions for rules about contaminated land®,

15,  There must be no blanket rules about felling of trees™ in any urban environment™®.

Other statues:
16.  Finally territorial autherities may be required to comply with other statutes.

{On Appeal)
17.  On appeal® the Environment Court must have regard to one additional matter —

the decision of the territorial authority®’.

[18] Inrelation to A above:

(D

@
)

(4)

()

(6)
O

it is expressly within the prescribed functions of the council to control®® the
actual or potential effects of the use, development and protection of land by
establishing and implementing® objectives, policies and rules. Part2 of
the Act is considered later;

there are no directions from the Minister for the Environment;

no national policy statement is relevant, nor is the NZ Coastal Policy
Statement;

we outline the relevant provisions in the operative regional policy
statement in Part 2 of this Decision;

the regional plan is the district plan in this case because, as a unitary
authority the Marlborough District Council has prepared a combined
plan’’;

none of the witnesses identified any relevant matter under this heading;
section 75(2) would be satisfied by acceptance or refusal of PC59.

We will return to the issue of whether the plan change achieves the purpose of the RMA
at the end of this decision.

[19] Ttem B is irrelevant since objectives of the district plan are not sought to be
changed by the plan change as notified.

a Section 76(2) RMA.,

2 Section 76(2A) RMA,

i3 Section 76(5) RMA as added by section 47 Resowrce Management Amendment Act 2005 and
amended in 2009.

“ Section 76{4A) RMA as added by the Resource Management (Simplifying and Streamlining)
Amendment Act 2009,

“ Section 76(4B) RMA - this “Remuera rule” was added by the Resource Management
(Simplifying and Streamlining) Amendment Act 2009,

16 Under section 290 and Clause 14 of the First Schedule to the Act.

4 Section 290A RMA as added by the Resource Management Amendment Act 2005.

4 Section 31(1) RMA.

19 Section 31(1)(b) RMA.

51 %0 Chapter 1 para 1.0 [WARMP p 1-1].
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[20] Inrelationto C, a key part of the case is to consider the proposed new policy and
the rezoning. Since the new policy effectively seeks to justify the zoning of the site for
residential purposes, we will consider the policy and the zoning together under the
section 32 tests. They require us to examine, having regard to the efficiency and
effectiveness of the proposed policy change and zoning, whether they are the most
appropriate method for achieving the objectives of the district plan.

[217 We will consider D in relation to the proposed rules at the appropriate time.
E (Other statutes) is irrelevant. Finally, in relation to F: we will have regard to the
Commissioners’ decision at the end of this decision.

1.5 The questions to be answered
[22] In summary the questions which need to be answered under the list in the
previous section are:

° what are the relevant provisions in the operative regional policy (which
must be given effect to) and what are the relevant objectives in the
WARMP — the operative district plan (which must be implemented by
PC59)? [See 2 below];

e what are the benefits and costs of PC59 and the alternatives? [See 3
below];

o what are the risks of approving (or not) PC597 [See 4 below];

@ does PC59 give effect to the RPS aud is it the most appropriate method for
achieving the objectives of the WARMP? [See 5 below];

e does PC59 achieve the purpose of the RMA? [See 6 below];
e should the result be different from the council’s decision? [See 7 below].

[23] The first alternative in this case is, whether the site should be rezoned for
residential development now or whether any urban rezoning should wait until a district
plan review is carried out. It is largely uncontested (at least by the council, the Omaka
Group position is less clear) that the site should be used for urban purposes. However,
the case for the council before us was that the site should probably be used for industrial
(“employment”) purposes, and that should be resolved in a proposed plan review.

[24] The other choice is to do nothing. That is, to retain the existing zoning at present
because of the alleged effects that residential development may have on fiuture use of the
Omaka airfield and the Omaka Aviation Heritage Centre.
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2. Identifying the relevant objectives and policies

2.1 The Marlborough Regional Policy Statement

[25] We must give effect to any operative regional policy statement. In these
proceedings the relevant document is the Marlborough Regional Policy Statement (*“the
RPS™) which became operative on 28 August 1995. The policies and methods most
relevant to this proceeding are found in the chapter on Community Wellbeing (Part 7 of
the RPS). Objective 7.1.2 focuses on the quality of life, seeking to maintain and
enhance the quality of life for people while ensuring activities do not adversely affect
the environment. Implementing policy 7.1.5 seeks to avoid, remedy or mitigate adverse
effects of activities on the health of people and communities. Another implementing
policy is to enhance amenity values provided by the unique character of Marlborough
settlements®’. The explanation recognises that Blenheim is the main urban, business and
service settlement in Marlborough.

[26] A further policy™ enables the appropriate type, scale and location of activities
by:

o clustering activities with similar effects;

e ensuring activities reflect the character and facilities available in the
communities in which they are located;

e promoting the creation and maintenance of buffer zones (such as stream
banks or ‘greenbelts’);

® locating activities with noxious elements in areas where adverse
environmental effects can be avoided, remedied or mitigated.

[27] Objective 7.1.14 is to provide safe and efficient community infrastructure in a
sustainable way. An important implementing policy relates to ‘Air Transport’. The
relevant policy, methods and explanation state™:

7.1.17 Policy — Air Transport
[To] enable the safe and efficient operation of the air transport system consistent with
the duty to avoid, remedy or mitigate adverse environmental effects.

7.1.18 Methods
{a) Recognise and provide for Marlborough (Woodbourne) Airport as Marlborough’s
main air transport facility for both military and civilian purposes.

Maribarough Airport is an important link for air transport (for passengers and
Jreight) benween Marlborough and the rest of New Zealand and polentially
overseas. Operation of the airport for civilian and military purposes is an
important activity in Mariborough and it is appropriate that Council has a policy
which reflecis this.

Policy 7.1.7 [RPS p 57].
Policy 7.1.10 [RPS p 59].
Policy 7.1.17 and 18 RPS.

gt
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(b} Commercial and industrial activities which suppoit or service the air transport
industry and defence will be provided for.

Facilities at Marlborough Airport and the associated RNZAF Base Woodbourne
are well developed to serve air transport and military aviation needs. This policy
recognises this and seeks to promote commercial and industrial development and
military activities associated with aiv transport.

{c) Regulate within the resource management plans, land use activities which have a
possible impact on the safe and efficient operation of air transport systems.

Urban development in the vicinity of Woodbourne Airport should be discouraged
where the use of land for such purposes would adversely affect the safe and
efficient operation of aircraft and airport facilities, Some controls may be
necessary to ensure that activities do not conflict with the safe and efficient
operation of aircraft operating into and out of Marlborough. The resource
management plans will also provide for navigation aids within Marlborough which
service aircraft using the airport and for any aircraft generally in the area.

It is noteworthy that the Woodbouwrne airport is identified as the main air transport
facility for Marlborough. The Omaka airfield is not expressly mentioned. In his closing
submissions for the council, Mr Quinn stated that the Omaka airfield is regionally
significant™ in respect of its provision of general aviation functions since Woodbourne
is primarily a commercial airport for scheduled air services and some military activity.
The RPS does not support that submission. At best the significance of the Omaka
airfield is recognised at the policy level in the District Plan, (as we will see shortly). On
the other hand, the Omaka airficld does have heritage values — especially in connection
with the Aviation Heritage Centre — which we consider later.

[28] In relation to heritage values, objective 7.3.2 of the RPS requires that buildings
and locations identified as having significant heritage value are retained. Potentially,
that could apply to the Omaka airfield. However, the implementing policy5 ’ is to protect
“identified” heritage features. The methods contemplate that resource management
plans will identify significant features, and the Omaka airfield has not been so identified
in the RPS.

2.2 The Wairau Awatere Resource Management Plan

[29] The combined district and regional plan for the Wairau Awatere area of the
district is called “The Wairau Awatere Resource Management Plan” (abbreviated to
“WARMP”) and envisages its life as being ten years™. It became operative in full on
25 August 2011.

[30] The WARMP is in three volumes. Volume 1 contains 24 chapters of objectives
and policies, the rules are in Volume 2, and zoning and other maps are in Volume 3. Of
the many chapters of objectives and policies, three are of particular relevance in this
proceeding. They are:

4 Closing submissions for Marlborough District Council, dated 4 October 2013, at [87].
3 Policy 7.3.3 RPS.
56 Chapter 1, para 1.5 [WARMP Vol 1 p 1-2].
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Chapter 11 Urban Environments
Chapter 12 Rural Environments
Chapter 22 Noise

[31] The principal policies guiding potential residential development are found in
Chapter 11, to which we now turn.

Urban environments (Chapter 11)
[32] The first objective in this chapter of the WARMP is to maintain and create’’

residential environments which provide for the existing and future needs of the
“community”. The primary policy to implement that objective is to accommodate®®
residential growth and development of Blenheim within the current boundaries of the

town. Policy 1.3 states:

Maimtain high density residential use within the inner residential sector of Blenheim located
within easy walking distance to the west and® south of the Central Business Zone.

We have already recorded that PC59 proposes a minor change to this policy with the
addition of words justifying high density residential use “close to open spaces”.

[33] Some urban expansion is contemplated by policy 1.5 which is®’:

... [to] ensure where proposals for the expansion of urban areas are proposed, that the
refationship between urban limits and surrounding rural areas is managed to achieve the

following:

° compact urban form;

2 integrity of the road network;

e maintenance of rural character and amenity values;

e appropriate planning for service infrastructure; and

s maintenance and enhancement of the productive soils of rural land.

[34] Chapter 11 of the WARMP also describes the sort of environment contemplated
for an urban environment. Objective 11.4 provides for “the maintenance and
enhancement of the amenities and visual character of residential environments”.

Objective (11.2.2)1 [WARMP p 11-3].

Policy (11.2.2)1.1 [WARMP p 11-3].

PC59 actually uses the words “sought for” rather than “south of” but it misquotes (and makes
nonsense of) the actuat policy.

Policy {11.2.2)1.5 [WARMP p 11-3].



14

[35] Chapter 11 of the WARMP also provides for business and industrial activities.
In relation to the latter the obyj ective® is to contain the effects of industry within the two
identified Industrial Zones: the heavy industrial activity in Industrial 1 Zone at
Riverlands and Burleigh, and the lighter Industrial 2 Zone strung along State
Highways 1 and 6. There is no objective or policy governing the creation of new
industrial zones within the urban environments of the district.

The rural environment (Chapter 12)

[36] Chapter 12 contains two relevant sections, relating to General Rural Activifies
and to Airport Zones. Subchapter 12.4 which covers the area outside Wairau Plain’s
Rural 3 zoning62 contains an objective63 of providing a range of activities in the large
rural section of the district. The implementing policy® seeks to ensure that the location,
scale and nature, design and management of (amongst other activities) industry will
protect the amenity values of the rural areas. In summary, any industrial growth in the
Rural Zones is to be in the general rural areas, not in the lower Wairau Plain.

[37] Infact the land of most interest to this case is in special zones:

° the current zoning of the site®® is Rural 3;

® the Omaka airfield is zoned® ‘Airport Zone’ (as are the Woodbourne and
Picton airfields) in the WARMP;

e the Aviation Museum site to the northeast of the Omaka airfield is also
zoned Rural 3.

[38] Chapter 12 (Rural Environments) of the WARMP sets out a range of issues,
objectives and policies for the district’s “Airport zone[s]”. PC59 as notified did not
include any amendments to chapter 12 and so it should be consistent with the objectives
and policies in that chapter so far as that may be required by the plan. Paragraph 12.7.1
identifies®” as an issue:

Recognition of the need for and importance of national, regional and local air facilities, and
providing for them, whilst avoiding, remedying or mitigating any adverse effects of airport
activities on surrounding areas,

The explanation continues:

Each of the air facilities has the potential to cause significant environmental effects including
traffic generation, chemical / fuel hazard, landscape impact, and most significantly, noise
pollution.  The operational efficiency and functioning of Marlborough Atrport, Base

¢l Objective (11.4.2)1 [WARMP p 11-24].

62 Subchapter 12.2 pp 12-1 er /i

e Objective (12.4.2)2 [WARMP p 12-15].

&t Policy (12.4.2)2.5 [WARMP p 12-15].

6 See e.g. Map 155 in WARMP Vol 3.

6 See Maps 153 and 164 [WARMP Vol 3] which shows the airport zone in an ochre colour and
specifically identifies “Omaka Airport”.

67 WARMP Vol 1 p 12-22.
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Woodbourne, and Omaka Airfield requires continual on-site maintenance and servicing of
aircraft, often associated with significant noise generation (engine testing in particular). It is
essential for the continved development of industry, commerce and tourism activity in the
District that a high level of air transport access is maintained. Performance standards will be
applied to all activities within airport areas to avoid, remedy or mitigate adverse effects.
Likewise, the sustainability of the airport is also dependent on not being penalised by the
encroachment of activities which are by their very nature sensitive to noise for normal
airport operations. (emphasis added).

[39] Inthat light, the objective and three policies for the airport zone(s) are®®:

Objective 1 The effective, efficient and safe operation of the District’s airport facilities.

Policy 1.1 To provide protection of air corridors for aircraft using Marlborough, Omaka
and Picton Airports through height and use restrictions.

Policy 1.2 To establish maximum acceptable levels of aircraft noise exposure around
Mariborough Airport and Omaka Aerodrome for the protection of community
health and amenity values whilst recognising the need to operate the airport
efficiently and provide for its reasonable growth.

Policy 1.3 To protect airport operations from the effects of noise sensitive activities.

[40] The methods of implementation identified are to represent the airfields as Airport
Zones in the planning maps and then to establish rules t0®:

Plan rules provide for the continued development, improvement and operation of the airports
subject to measures to avoid remedy or mitigate any adverse effects. Rules define the extent of
the airport protection corridors through height and surrounding land use restrictions.

Plan rules will, within an area determined with reference to the 55 Ldn noise contour (surveyed
in accordance with NZS 6803 ‘Airport Noise Management and Land Use Planning”), require
activities to be screened through the resource consent process and where permitted to establish
noise attenuation will be required.

Performance Conditions Conditions are included to protect surrounding residential land uses
from excessive noise.

[417 In fact no air noise contours or outer control boundaries have yet been introduced
for the Omaka airfield. In contrast they are shown for the Woodbourne Airport on
Map 147™ as an “Airport Noise Exposure Overlay”. CVL placed significant weight on
this difference since the WARMP anticipated that an outer control boundary will be
created for all the District’s airports”’. The council’s evidence is that the process began
for the Omaka airfield in 2007 and as demonstrated by the uncertainty in the noise
evidence it will apparently take some time yet to resolve.

6 Objective 12.7.2 [WARMP p 12-23].
6 Para 12.7.7.3 [WARMP p 12-23 to 12-24].
b WARMP Vol 3 Maps 146 and 147.
7 e.g. noise buffers surrounding the airport are considered the most effective means of protecting
“their” operations (WARMP p 12-23).
7 R L Hegley, evidence-in-chief, para 5 [Environment Court document 25].
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Noise (Chapter 22)

[42] Chapter 22 of the district plan essentially provides for the protection of
communities from noise which may raise health concerns. The objective and most
relevant policies are those in subchapter 22.3 which state:

Objective 1 Protection of individual and community health, environmental and amenity
values from disturbance, disruption or interference by noise.

Policy 1.1 Avoid, remedy or mitigate community disturbance, disruption or interference
by noise within coastal, rural and urban areas.

Policy 1.2 Include techniques to avoid the emission of excessive or unreasonable noises
within the design of any proposal for the development or use of resources.

Policy 1.3 Accommodate inherently noisy activities and processes which are ancillary to

normal activities within industrial and rural areas.

Subdivision (Chapter 23) o

[43] We were referred to a number of policies in this chapter. Policy 1.6 requires
decision-makers to “recognise the potential for amenity conflict between the rural
environment and the activities on the wrban periphery”. Similarly policy 1.8 is to:
“consider the effects of subdivision on the rural environment in so far as this contributes
to the character of the Plan Area, and avoid or mitigate any adverse effects”.
Policy 23.4.1.1.11 is “to ensure that any adverse effects of subdivision on the
functioning of services and other infrastructure and on roading are avoided, remedied or
mitigated”. We consider these policies are to be applied when a subdivision application
or consent for land use is being applied for. They are not relevant when the rezoning of
land is being considered. There is a plethora of policies — as identified above — to be
considered already.

Rules

[44]  For completeness we record that in the volume of rules”, section 44 sets out the
rules in the Airport Zone., These apply to Omaka airfield. The usual aviation activities
are permitted activities”. Woodboune Airport has its take-off and landing paths
protected on the Planning Maps in accordance with Map 213 *Airport Protection and
Designation 2’. Omaka airfield’s flight paths are set out in a rule” rather than in a map.

2.3 NZS 6805: the Air Noise Standard

[45] It will be recalled that the methods of implementation in the district plan
expressly contemplate application of the New Zealand Standard (“NZS 6805:1992%)
called “Airport Noise Management and Land Use Planning”. That includes as the main
recommended methods of airport noise management:

B WARMP Vol 2.
7“ Rule 44.1.1 [WARMP Vol 2 p 44-1].
» Rule 44.1.4.2.2 [WARMP Vol 2 p 44-3].

" NZS 6805 para 1.1.5.
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(2) ... establish[ing] maximum levels of aircraft noise exposure at an Airnoise Boundary,
given as a 24 hour daily sound exposure averaged over a three month period (or such
other period as is agreed).

(b) ... establish[ing] a second, and outer, control boundary for the protection of amenity
values, and prescribes the maximum sound exposure from aircrafl neise at this boundary.

[46] Inrelation to the latter, NZS 6805 explains:

1.4.2  The outer conirol boundary

1421
The outer control boundary defines an area outside the airnoise boundary within which there
shall be no new incompatible land uses (see table 2).

1422
The predicted 3 month average night-weighted sound exposure at or outside the outer control

boundary shall not exceed 10 Pa’s (55 Ldn).

[47] NZS 6805 then describes how to locate the two boundaries. The two important
points for present purposes are that once the technical measurements and extrapolations
have been made, the decision as to where to locate the two boundaries is made under the
procedures’’ for preparation of district plans under the RMA; and, secondly, that
evaluative (normative) decisions have to be made by the local authority under
clause 1.4.3.7 as to whether the predicted contours at the chosen date in the future are a
“reasonable basis for future land use planning”, taking into account a wide range of
factors.

[48] For completeness we record that the standard then refers to two tables which are
explained in this way’®:

1.8 Explanation of tables

Cl1.8.1

All considerations of annoyance, health and welfare with respect to noise are based on the long
term integrated adverse responses of people. There is considerable weight of evidence that a
person’s annoyance reaction depends on the average daily sound exposure received. The short
term annoyance reaction to individual noise events is not explicitly considered since only the
accumulated effects of repeated annoyance can lead to adverse environmental effects on public
health and welfare. Thus in all aircraft noise considerations the noise exposure is based on an
average day over an extended period of time — usually a yearly or seasonal average. (Further
details may be obtained from US EPA publication 500/9-74-004 “Information on levels of
environmental noise requisite to protect public health and welfare with an adequate margin of

safety™).
i Schedule 1 to the RMA.
78 Para 1.8 NZS$ 6805.
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[49] A Table 2 is then infroduced as follows”:

Table 2 enumerates the recommended criterja for land use planning within the outer control
boundary i.e. 24 hour average night-weighted sound exposure in excess of 10 Pa’s.

Table 2 states:

RECOMMENDED NOISE CONTROL CRITERIA FOR LAND USE PLANNING INSIDE
THE OUTER CONTROL BOUNDARY BUT OUTSIDE THE AIR NOISE BOUNDARY

Sound Recommended conirol measures Day/night
exposure level
pa%s Ldn @
>10 New residential, schools, hospitals or other noise sensitive uses | >55
should be prohibited unless a district plan permits such uses, subject
to a requirement to incorporate appropriate acoustic insulation to
ensure a satisfactory internal noise environment.
Alterations or additions to existing residences or other noise sensitive
uses should be fitted with appropriate acoustic insulation and
encouragement should be given to ensure a satisfactory internal
environment throughout the rest of the building.
NOTE -

(1}  Night-weighted sound exposure in pascal-squared-seconds or “pasques™.

(2)  Day/night level (Ldn) values given are approxitnate for comparison purposes only and do
not form the base for the table.

[50] There is a problem as to what Table 2 means.

Wrotegoz

There appear ... to be two alternatives we should consider viable:

The MDC’s Commissioners

(a)  that the qualification after the word unless only applies if the District Plan presently
permits residential activity within the OCB. In such a case the Standard does not consider
that the existing ‘development rights’ attaching to the land should be withdrawn on
acoustic grounds alone. In such a case mitigation will be a sufficient response; or

(b}  that the qualification after uniess applies to both existing and new district plan provisions
where new residential activity is proposed subject to appropriate acoustic insulation.

They preferred the first interpretation®.

[51] We are reluctant to step into this debate. It is not our task to establish an outer
control boundary in this proceeding and so we do not need to establish the correct

NS .
/ o I Para 1.8.3 NZS 6805,

80
31
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Commissioners’ Decision para 118 [Envirenment Court document 1.2].
Commissioners’ Decision para 119 [Environment Court document 1.2].

meaning of the Standard. We consider the proper approach to the standard is to use it as
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a guide — always bearing in mind, as we have said, that the standard itself involves
value judgements as to a range of matters.

2.4 Plan Changes 64 to71

[52] Following the Southern Marlborough Urban Growth (“SMUGS”) process the
council notified Plan Changes 64-71 (“PC64-71) to rezone areas to meet the demand
for residential land. CVL is a submitter in opposition.

[53] As noted by the Omaka Group, these plan changes do not form part of the
matters the court is to consider in terms of the legal framework although the need for
residential land was one argument put forward in support of PC59%, It is submitted by
the Omaka Group that, given any future residential shortage will be addressed by PC64
to 71, the court should be cautious in giving weight to the effect of PC59 on this need®,
For its part the council says that while that may be the case the cowt must still make its
decision in the context of the relevant planning framework™. Notification of PC64 to 71
is a fact and that process is to be separately pursued by the council®. While there is no
guarantee the plan changes will become operative in their notified form, they are — at
most — a relevant consideration under section 32 of the RMA. PC64 to 71 are of very
limited assistance to the court since these plan changes atre at a very early stage in their
development. They had not been heard, let alone, confirmed by the council at the date
of the court hearing.

3. What are the benefits and costs of the proposed rezoning?

3.1 Section 32 RMA
[54] Under section 290 of the Act, the court stands in the shoes of the local authority

and is required to undertake a section 32 evaluation.

[55] Section 32(1) to (5) of the Act, in its form prior to the 2013 amendments®, states
(relevantly):

32 Consideration of alternatives, benefits, and costs
(1)  In achieving the purpose of this Act, before a ... change, ... is publicly notified, a national

policy statement or New Zealand coastal policy statement is notified under section 48, ora
regulation is made, an evaluation must be carried out by —

(a)
(b)
(ba)
&2 Closing submissions for Omaka Group, dated 11 October 2013 at [26].
8 Closing submissions for Omala Group, dated 11 October 2013 at [29].
u Closing submissions for Marlborough District Council, dated 4 October 2013 at [72].
8 Closing submissions for Marlborough District Council, dated 4 October 2013 at [48].
8 Schedule 12 clause 2 Resource Management Amendment Act 2013: If Part 2 of the amendment

Act comes into force on or after the date of the last day for making further submissions on a
proposed policy statement or plan (as publicly notified in accordance with clause 7(1)(d) of
Schedule 1), then the further evaluation for that proposed policy statement or plan must be
undertaken as if Part 2 had not come into force.
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{c)  the local authority, for a policy statement or a plan {(except for plan changes that
have been requested and the request accepted under clause 25(2)(b) ... of

Schedule 1); or
(d)  the person who made the request, for plan changes that have been requested and
the request accepted under clause 25(2)(b) ... of the Schedule 1.

(2} A further evaluation must also be made by —
(a)  a local authority before making a decision under clause 10 or clause 29(4) of the

Schedule 1; and
(b)

(3)  An evaluation must examine ~—
(a)  the extent to which each objective is the most appropriate way to achieve the
purpose of this Act; and
(b)  whether having regard to their efficiency and effectiveness, the policies, rules, or
other methods are the most appropriate for achieving the objectives.

{4y  For the purposes of the examinations referred to in subsections {3) and ... an evaluation
must take into account —
(a) the benefits and costs of policies, rules, or other methods; and
{(b)  the risk of acting or not acting if there is uncertain or insufficient information about
the subject matter of the policies, rules, or other methods.

(5)  The person required to carry out an evaluation under subsection (1) must prepare a report
summarising the evaluation and giving reasons for that evaluation.

[56] Mr T G Quickfall, a planner called by CVL, gave evidence that he prepared
PC59 including its section 32 analysis®’. He relied on that in his evidence-in-chief™,
writing “I am confident that section 32 has been met”. To the opposite effect Ms
J M McNae, a consultant planner called by the council, stated that the section 32
analysis was “inadequate”. The other planners who gave evidence®® did not write
anything about the plan change in relation to section 32.

3.2 The section 32 analysis in the application for the plan change

[57] Infact, the analysis in the application for the plan change is confusing. Table 2°!
commences by referring to the appropriateness under section 32 of three objectives (in
chapters 11, 19 and 23 respectively). However, PC59 does not seek to change any
objectives or to add any new ones so that analysis is irrelevant.

[58] Slightly more usefully the next table in the application then contains” a

qualitative comparison of the benefits and costs. In summary the Table stated that the
proposed changes to explanation; policies, rules and other methods would lead to these
benefits: better provision for urban growth, alignment with urban design principles,
tmplements growth strategy and land availability report, implements NZS 4404:2010,
provides for more flexible road design and more efficient layout, reduces hard surfaces,

57 Section 4 of the proposed plan change dated 28 April 2011,

8 T G Quickfall, evidence-in-chief para 30 [Environment Court document 18].
& J M McNae, evidence-in-chief para 40 [Environment Court document 28].
% M I G Garland, M A Lile, P ¥ Hawes and M J Foster.

o Proposed Plan Change 28 April 2011 p 25.

o2 Proposed Plan Change 28 April 2011 p 26.
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increases residential amenity through wider choice of roading types, and recognises
Omaka airfield as regional facility and avoids reverse sensitivity effects.

[59] The only costs were the costs of the plan change in his view.

[60] Similarly, the application identified” the benefits of the proposed zoning as
being:

) provides for immediate to short term further growth and residential
demand;

® wider range of living and location choices;

° implements urban design principles;

o enables continued operation of Omaka and avoids reverse sensitivity
effects; and

e improved connections to Taylor River Reserve.

The costs identified were “the replacement of rural land use with residential land use”.

[61] The application for the plan change identifies it as being more efficient and
effective although what PC59 is being compared with is a little obscure — presumably
the status quo. That analysis merely makes relatively subjective assertions which are
elaborated on more fully in the planners’ evidence. It would have been much more
useful if the section 32 report or the evidence had contained quantitative analysis. As
the court stated — of section 7 rather than section 32 of the RMA, but the same
principle applies — in Lower Waitaki Management Society Incorporated v Canterbury
Regional Council™:

... it is very helpful if the benefits and costs can be quantified because otherwise the section 7(b)
analysis merely repeats the qualitative analysis carried out elsewhere in respect of sections 5 to 8
of the Act.

[62] Section 4 of the application for the plan change then assessed” the following
“alternative means for implementing the applicant’s intentions™:

@) Do nothing.

(i)  Apply for resowrce consent(s).

(iif)  Initiate a plan change.

(iv)  Wait for the final growth strategy.

{v)  Wait for a council initiated plan change ...

% Proposed Plan Change 28 April 2011 Table 3 p 26.

" Lower Waitaki Management Society Incorporated v Canterbury Regional Council
Decision 080/09 (21 September 2009).

% Application for plan change 28 April 2011 pp 27-58.
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We have several difficulties with that. First, we doubt if (i) or (v} would implement the
applicant’s intentions. Second, the application is drafted with reference to a repealed
version of section 32.

3.3  Applyving the correct form of section 32 to the benefits and costs

[63] The applicable test is somewhat different. As noted earlier, from 1 August 2003,
with minor subsequent amendments, section 32 (in the form we have to consider’®)
requires an examination’’ of whether, having regard to their efficiency and
effectiveness, the policies and methods are the most appropriate for achieving the
objectives. Then subsection (4) reads:

(4)  For the purposes of the examinations referred to in subsection (3) and (3A) an evaluation
must take info account —
(a)  the benefits and costs of policies, rules, or other methods; and
{(b)  therisk of acting or not acting if there is uncertain or insufficient information about
the subject matter of the policies, rules, or other methods.

The reference to “alternative means” has been deleted, so read by itself, the applicable
version of section 32(4) looks as if a viability analysis — are the proposed activities
likely to be profitable? — might suffice. Certainly section 32 analyses are often written
as if applicants think that is what is meant. However, the purpose of the benefit/cost
analysis in section 32(4) is that it is to be taken into account when deciding the most
appropriate policy or method under (here) section 32(3). The phrase “most appropriate”
introduces (implicitly) comparison with other reasonably possible policies or methods.
Normally in the case of a plan change, those would include the status quo, i.e. the
provisions in the district plan without the plan change. IHere, as we have said, the
recenily notified PC64 to 71 are also relevant as options.

[64] Given that the relevant form of section 32 contains no reference to alternatives,
the applicant questioned the legal basis for considering alternative uses of the land.
Counsel referred to Environmental Defence Society Incorporated & Sustain Our Sounds
v The New Zealand King Salmon Co. Ltd”® where Dobson I stated:

If, in the course of contested consideration of a request for a plan change, a more appropriate
means of achieving the objectives is raised, then there is nothing in s 32 or elsewhere in the RMA
that would preclude the consenting authority having regard to that as part of its evaluation. That
is distinctly different, however, from treating such an assessment as mandatory under s 32.

Given that the High Court decision in that proceeding was appealed direct to the
Supreme Court (with special leave) we prefer to express only brief tentative views on
the law as to alternatives under section 32. First, that “most appropriate’ in section 32

% It was amended again on 3 December 2013 by section 70 Resource Management Amendment
Act 2013,

7 Section 32(3) RMA.

% Environmental Defence Society Incorporated & Sustain Our Sounds v The New Zealand King

Salmon Company Limited [2013] NZRMA 371 at [171] (HO).
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suggests a choice between at least two options (or, grammatically, three). In other
words, comparison with something does appear to be mandatory. The rational choices
appear to be the current activity on the land and/or whatever the district plan permits.
So we respectfully agree with Dobson J when he stated that consideration of yet other
means is not compulsory under the RMA. We would qualify this by suggesting that if
the other means were raised by reasonably cogent evidence, fairness suggests the
council or, on appeal, the court should look at the further possibilities.

[65] Secondly a review of alternative uses of the resources in question is required at a
more fundamental level by section 7(b) of the RMA. That requires the local authority to
have particular regard to the “efficient use of natural and physical resources”. The
primary question there, it seems to us, is which, of competing potential uses put forward
in the evidence, is the more efficient use. We consider that later.

[66] For those reasons, Mr Quickfall was not completely wrong to rely on the analysis
in section 4 of the application for the plan change when he relied on its qualitative
comparison of alternatives. However, as we have stated the analysis is not, in the end,
particularly useful because it adds little to the analysis elsewhere more directly stated in
his and other CVL witnesses’ evidence-in-chief.

[67] The only planner to respond in detail on section 32 was Ms McNae for the
council. Her anaiysisgg is as unhelpful as Mr Quickfall’s for the same reason: if repeats
subjective opinions stated elsewhere'®. We will consider their differences in the
context of the next section 32 question, to which we now turn.

4, What are the risks of approving PCS9 {or not)?

4.1+ Introducing the issues

[68] The second test in section 32 is to consider the risks of acting (approving PC59)
or not acting (declining PC59) if there is insufficient certainty or information. We bear
in mind that when considering the future, there is almost always some practical
uncertainty about possible future environments beyond a year or two. A local authority
or, on appeal, the Environment Court has to make probabilistic assessments of the
“risk”, recalling that a risk is the product of the probability of an event and its
consequences (see Long Bay Okura Great Park Society v North Shore City Council 1ony

[69] The evidence on the risks of acting'® (i.e. approving PC59) was that the experts
were agreed that the following positive consequences are likely:

» J McNae, evidence-in-chief para 53 [Environment Court document 28].
100 e.g. J McNae, evidence-in-chief para 54 [Environment Court document 28].
ol Long Bay Okura Great Park Society v North Shore City Council A078/2008 at [20] and [45].

102 See section 32(4) RMA.
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(a) urgent demand for housing will be (partly) met'®;

(b) the site has positive attributes'™ for all the critical factors for residential
development except for one. That is, the soils and geomorphological
conditions and existing infrastructure and stormwater systems are all
positive for such development. The exception is that the consequences for
the roading network and other transport factors would be merely neutral;

(c) of the (merely) desirable factors'®, the site only shows positively on one
factor — the proximity of recreational possibilities. It is neutral in respect
of community, employment and ecological factors, and is said to be
negative in respect of landscape although we received minimal evidence on
that point;

(d) although the potential to develop land speedily is not a factor referred to in
the district plan, we agree with CVL that it is a positive factor that the land
is in single ownership and could be developed in a co-ordinated single
way. The 2010 Strategy recognisedw6 that with the anticipated growth
rates the site might be fully developed within 3.5 years.

[70] The negative consequences of approving PC59 are likely to be:

(a) that versatile soils would be removed from productivity;

(b) that some rural amenities would be lost;

(c) that an opportunity for ‘employment’ zoning would be lost;
(d) there is the loss of a buffer for the Omaka airfield,

(e) there may be adverse effects on future use of Omaka airfield.

[71]  The risks of not acting (i.e. refusing PC59) are the obverse of the previous two
paragraphs.

[72] Few of the witnesses seemed much concerned with loss of rural productivity. As
Mr Quickfall recorded'?’ the site contains 21 hectares, and the Rural 3 Zone as a whole
covers 17,100 hectares. Development of the whole site would displace 0.1228% from
productive use. We prefer his evidence to that of Ms McNae.

108 Transcript p 427 (Cross-examination of Mr Bredemeijer).

1o South Marlborough Urban Growth Strategy May 2010 — summarised in T G Quickfall,
evidence-in-chief Table 1 at para 25 [Environment Court document 18].
105 T G Quickfall, Table 1, evidence-in-chief af para 25 [Environment Court docutnent 18].

108 2010 Strategy para 120.
107 T G Quickfall, evidence-in-chief para 54 [Environment Court document 18].
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[73] On the effects of PC59 on rural character and amenity, again we accept the
evidence of Mr Quickfall'® that the site and its surroundings are not typical of the
Rural 3 Zone. Rather than being surrounded by yet more acres of grapevines, in fact the
site has sealed roads on three sides'®, beyond which are residential zones and some
houses on two sides, and the Carlton Corlett land to the south. We accept that rural
character and amenity are already compromised’ 10

[74] The remaining questions raised by the evidence are:

e what is the supply of, and demand for, employment land?

o what is the reasonably foreseeable residential supply and demand in and
around Blenheim?

® what is the current intensity of use, and the likely growth of the Omaka and
Woodbourne airports?

® what effects would airport noise have on the quantity of residential
properties demanded and supplied in the vicinity of the airports?

42  Employment Jand

[75] Obviously the risk of not meeting demand for industrial or employment land is
reduced if there is already a good supply of land already zoned. There was a conflict of
evidence about this, but before we consider that, we should identify the documents

relied on by all the witnesses.

The Marlborough Growth Strategies
[76] Inrelation to the CVL land, all the planning witnesses referred to the fact that the

MDC has been attempting to develop a longer term growth “strategy” which considers
residential and employment growth. There are three relevant documents:

e the “Southern Marlborough Urban Growth Strategy” (“the 2010 Strategy™)
(this is the 2010 Strategy already referred to);

e the “Revision of the Strategy for Blenheim’s Urban Growth” (2012
Strategy™)"!;

o the “Growing Marlborough ... district-wide ...” (“2013 Strategy™).

It should be noted that the thwee strategies cover different areas — Southern
Marlborough, Blenheim, and the whole district respectively. Further, as Mr Davies
reminded us these documents are not statutory instruments.

[77] As we have recorded, PC59 was strongly influenced by the 2010 Strategy, so
CVL was disappointed when the 2010 Strategy, after being put out for public

18 T G Quickfall, evidence-in-chief paras 57 and 58 [Environment Court document 18].
109 T G Quickfall, evidence-in-chief para 57 [Environment Court document 18].
1o T G Quickfall, evidence-in-chief para 58 [Environment Court document 18].

i C L F Bredemeijer, evidence-in-chief Appendix 3 [Environment Court document 211.
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consultation, was revised by the subsequent strategies. The council pointed out that,
while the 2010 Strategy was relevant in terms of PC59, it had not undergone the process

set out in Schedule 1 of the RMA and so was always subject to change'"”.

[78] For the reasons given in the 2013 Strategy, Colonial’s site (and its proposed
PC59) was set aside as an option for Residential zoning and the matter left for this court
to determine.

The council’s approach

[79] Mr C L F Bredemeijer, of Urbanismplus and on behalf of the council, was the
project manager and report author during the processes leading to the three Marlborough
Growth Strategies'. He, in turn, engaged Mr D CXKemp, an economist and
employment and development specialist, to investigate employment and associated Iand

issues for the Marlborough region’ 1

[80] In Mr Kemp’s view the traditional rural services at present around the Blenheim
town centre should be relocated and provision made for future growth in employment
related activities which should be located away from the town centre. The CVL site,
according to Mr Kemp, offers “an exceptional opportunity” for accommodating these
activities!'>. He saw a need to protect the site as strategic land for existing, new and

116

future oriented business clusters’ .

[811 To quantify the need for employment land up to the year 2031 Mr Kemp
considered two scenarios. The first he called the Existing Economy Scenario and the
second, a realistic Future Economy Scenario. The latter includes, in addition to all
factors considered in the Existing Economy Scenario, consideration of the perceived
shortfall in industrial land uses where Marlborough currently has less than expected
employment ratios and provides for relocation of existing inappropriately located
activities'”. For the period 2008 to 2031 the Existing Economy Scenario led to a
requirement for 69 hectares of employment land with 120 hectares required for the
Future Economy Scenario’'®. These represent growth rates of 3.0 and 5.2 hectare/year

respectively.

[82] Mr Kemp’s figures were incorporated into the 2010 Strategy, being referred to as
the “minimum” and the “future proofed” requirements''®. The latter required:

e Closing submissions for Marlborough Disirict Council, dated 4 October 2013 at [24].
1 C L F Bredemeijer, evidence-in chief para 7 [Environment Court document 21].

14 D C Kemp, evidence-in-chief para 7 [Environment Court document 20].

1 D C Kemp, evidence-in-chief paras 11-19 [Environment Court document 20].

1e D C Kemp, evidence-in-chief para 26 [Environment Court document 20].

17 D C Kemp, evidence-in-chief paras 31 and 35 [Environment Court document 20].

18 D C Kemp, evidence-in-chief paras 33 and 36 [Environment Court document 20}.

i Southern Mariborough Growth Strategy 2010, p 108.
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° 63 hectares for small scale Clean Production and Services;

° 7 hectares for Vehicle Sales and Services;

o 24 hectares for larger-scale Transport and Logistics; and

e 30 hectares for other “Difficult to Locate” activities with low wvisual
amenity and potentially offensive impacts.

The 2010 Strategy then notes: “There is clearly sufficient employment land in Blenheim
to meet all of these potential needs with the exception of “... 5ha ... The 5 ha refers
to land for “difficult to locate activities” which Mr Kemp acknowledged would be

inappropriate to place on the site’.

[83] TFollowing the 2010 and 2011 Christchurch earthquakes the council sought
reports on liquefaction prone land in the vicinity of Blenheim. The reports raised
serious concerns about the suitability of some of the land identified for development in
the 2010 Strategy. (INo liquefaction issues were identified with respect to the site). The
council recognised that there would be a severe shortfall of residential and employment
land in Blenheim'*' assuming no change to the demand for employment land. Instead of
there being “clearly sufficient” land for employment purposes there was now a shortfall
of approximately 85 hectares'??, Mr Hawes, plarmer for the council, appeared to accept
this i'"1,<;§urel23 . The court has no reason to dispute it and thus accepts it as the best
estimate of employment land required to future proof Blenheim in this regard until 2031.

[84] To meet the perceived shortfall of 85 hectares, revised strategies for provision of
employment land identified a preference for employment land development near Omaka
and Woodbourne airports. That near Omaka included the site, which was identified in
the 2010 Strategy for residential use** and the Carlton Corlett Trust land to its south!®.
This was seen as a logical progression of employment land north from the Omaka
airport to New Renwick Road and as a solution to noise issues. These preferences were
carried through to the 2013 Strategy which was released in March 2013 and ratified by
the full council on 4 April 2013, We note that neither CVL as the site’s land owner
nor adjacent residential owners and occupiers'>’ were consulted about this change in
preference from residential to industrial',

120 D C Kemp, evidence-in-chief para 25 [Environment Court document 20].
12t P I Hawes, evidence-in-chief paras 33 and 36 [Environment Court docwment 22].
122 C L T Bredemeijer, evidence-in-chief para 37 [Environment Court document 21].
123 P J Hawes, evidence-in-chief para 36 {Environment Court document 22].

124 P J Hawes, evidence-in-chief Fignre 1 [Environment Court docament 22].

122 P I Hawes, evidence-in-chief para 37.3 [Environment Court document 22],

126 P J Hawes, evidence-in-chief paras 44 and 46 [Environment Court document 22].

127 There are 84 adjacent residential properties, 31 of which face the site along New Renwick Road
and Richardson Avenue.

128 C L F Bredemeijer, evidence-in-chief paras 44-46 [Environment Court document 21].
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The 2013 Strategy summarised planning over the last 5 or 10 years for urban
129,

growth as follows ™.

[86]

Land use and growth

The original Southern Marlborough Urban Growth Strategy Proposal catered for residential and
employment growth in a variety of locations on the periphery of Blenheim, including the eastern
periphery.  As explained earlier, the arcas to the east of Blenheim were removed from the
Strategy as a result of the significant risk and likely severity of the liquefaction hazard. This
decision was made by the Environment Committee on 3 May 2012.

The Strategy now focuses residential growth to the north, north-west and west of Blenheim and
employment growth to the south-west. In this way, the Strategy will provide certainty in terms of
the appropriate direction for growth for the foreseeable future.

The Sirategy, including the revision of Blenheim’s urban growth, is based on the sustainable
urban growth principles presented in Section 2.1. In assessing the suitability of these sites, it was
clear that residential activity would encroach onto versatile soils to the north and north-west of
Blenheim. The decision to expand in this direction was not taken lightly, However, given the
consfraints that exist at other locations, the Council did not believe it had any other options to
provide for residential growih. The decision was made also knowing that land fragmentation in
some of the growth areas had already reduced the productive capacity of the soil.

In summary, the council’s strategic vision with respect to provision of
130,

employment land is set out in the 2013 Strategy as™":

[87]

° a further 64 hectares for future general and large scale industry in the
Riverlands area;

e additional employment land near the Omaka Aerodrome (53 hectares) and
the airport at Woodbourne (15 hectares);

@ possible future business parks near Marlborough Hospital, near Omaka and
near the airport at Woodbourne.

However, the 2013 Strategy expressly left open the future appropriate
131,

development of the (Colonial) site’”":

W2 (or Colonial Vineyard site)

During the process of considering submissions on W2, the owners of the land requested a plan
change to rezone the property Urban Residential to facilitaie the residential development of the
site. The Council declined to make a decision on this growth area to ensure there was no
potential to influence the outcome of the plan change process. Given the delay caused by the
liquefaction study and the subsequent revision, the plan change request has now been heard by
Comumnissioners and their decision was to decline the request. This decision has been appealed to
the Environment Court by the applicant. This appeal will be heard during 2013.

Due to the effect of the liquefaction study on the strategy and the areas it identified for
employment opportunities to the east of Blenheim, other areas have now been assossed in terms
of their suitability for employment uses. This includes the W2 site and adjoining jand in the
vicinity of Omaka Aerodrome. Refer to the employment land section below for further details.

Page 36 of the 2013 Strategy.
2013 Strategy, p 30.
C L F Bredemeijer, evidence-in-chief Appendix 4 [Environment Court document 21].
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It is noted that if the plan change request is approved by the Court, the subsequent development
of the rezoned land will assist to achieve the objectives of this strategy. If the Court does not
approve the plan change then the Council will be able to promote Area 8 as an alternative.

CVL’s approach
[88] Mr Kemp’s approach was challenged by the applicant’s witnesses on the grounds

that:

° much industrial expansion and new employment occurs in the rural zone as
discretionary activities. This reduces the need for industrial zoning. This
factor was not mentioned by Mr Kemplag;

e Mr Kemp’s projections require an additional 3,650 employees to support
them while Statistics New Zealand’s projection of population growth for
the same pertod 1s 2,700 pe1‘sonsl33;

° use of only one year’s data on which to base projections is inappropriate.
That the year is a boom year, 2008, and prior to the global financial crisis

caused further concern'>*.

[89] In predicting the future need for employment land CVL’s witnesses preferred to
consider the past take up of industrial land and to account for the areas of land available
at present for employment land. They also considered which industries would be likely
to develop on or relocate to the site. Mr TP McGrail, a professional surveyor,
compared land use as delineated in a 2005 report to council with the existing situation
for what he described as business and industrial uses. Noting the area of land available
for these uses in 2005 was essentially the same as that available in 2013 he concluded
the net take up of vacant land since 2005 has been “very Jow™* . As an example he
records that in May 2008 54 hectares was rezoned at Riveriands but no take up of this
land has occurred in the 5 years it has been available™®, His evidence was that there
have been three greenfield industrial subdivisions in the Blenheim area in the last
34 years of which 19 hectares has been developed™’. This is at a rate of
0.56 hectares/year. That contrasts with the growth rates of 3.0 and 5.2 hectares/year
adopted by Mr Kemp and noted above.

[90] In considering which industries may chose to locate or relocate to the site, Mr
MeGrail dismissed wet industries (on advice from the council) together with processing
of forestry products and noxious industries including wool scouring and sea food
processing on the basis of their effects on neighbouring residents™®, Other employment
uses discussed by Mr McGrail were aviation, large format retail and business. Due to

132 T P McGrail, Rebuttal evidence paras 37 and 38 [Enviromuent Cowrt document A].
133 T ] Heath, Rebuttal evidence para 58 [Environment Court document 16].

134 T J Heath, Rebuttal evidence para 58 [Environment Court document 16].

135 T P McGrail, Rebuttal evidence paras 3—6 [Environment Court document 9A].

136 T P McGrail, Rebuttal evidence para 33 [Environment Court document 9A],

137 T P McGrail, Rebuttal evidence paras 26 and 28 [Environment Court document 9Aj.
138 T P McGrail, Rebuttal evidence paras 8—10 [Environment Court document 9A].
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the Carlton Corlett Trust land’s proximity to the airfield it would be preferred to the site
for aviation related industries. This 31 hectares together with 42 hectares designated as
Area 10, located immediately to the northwest of Omaka airfield, gives 73 hectares of
land better suited to employment (particularly aviation) uses than the site.

[911  Council has identified five areas, including the site, which are available for large
format retail. Mr McGrail believed large format retail is well catered for even if the site
becomes residential'”. He also considered that some 50% of the types of business
presently in Blenheim would not choose to locate or relocate to the site because they
would lose the advantages that acciue by being close to main traffic routes and the town
centre'*®. This underlay his skepticism of Mr Kemp’s projections for business uptake of

the site!*!.

[92] Mr TJHeath, an urban demographer and founding Director of Property
Economics Limited, was asked by CVL to determine if there was any justification for
the council preferred employment zoning of the site’””. To do so he assessed the
demand for employment land using his company’s land demand projection model. This
uses Statistics New Zealand Medium Series population forecasts, historical business
trends and accounts for a changing demographic profile in Marlborough. It first predicts
increases in industrial employment which are then converted to a gross land
requil'ementl43. Use of this model to predict the need for future employment land was
not challenged during the hearing.

[93] Industrial employment projections from the model suggested a 28% increase
over the period 2013 to 2031 which fransiated to a gross land requirement of
49 hectares'™. This result is considered by Mr Heath to be “towards the upper end of
the required industrial land over the next 18 years”. Two other scenarios are presented
in his Table 3 each of which results in a smaller requirement'®. Mr Heath then relied
upon Mr McGrail’s estimates of presently available employment land which totalled
103 hectares*. This comprised the 19 hectares identified by Mr McGrail and referred

to above plus the 84 hectares of land available at Riverlands™’.

[94] During cross examination Mr Heath stated** “My analysis shows me you have
zoned all the land required to meet the future requirements out to 2031”. This was a
reiteration of his rebuttal evidence where he wrote!” “even at the upper bounds of

159 T P McGrail, Rebuttal evidence para 19 [Environment Court document 9A].

140 T P McGrail, Rebuttal evidence para 21 [Environment Court document A].

1l T P McGrail, Rebuttal evidence paras 21 and 22 [Environment Court document 9A].
142 T J Heath, Rebuttal evidence para 6 [Envircmment Court document 16].

143 T T Heath, Rebuttal evidence para 31 [Environment Court document 16].

e T J Heath, Rebuttal evidence Table 3 [Environment Court document 16].

145 T J Heath, Rebuttal evidence paras 35and 36 [Environment Court doctument 16].

146 T I Heath, Rebuttal evidence Table 4 [Environment Cowt document 16].

17 T P McGrail, Rebuital evidence Figure 2.

148 Transcript p 315.

149 T J Heath, Rebuttal evidence para 39 [Environment Court document 16].
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49 hectares, there is clearly more than sufficient industrial land to meet Blenheim’s and
in fact Marlborough’s future industrial needs ...”.

Findings

[95] We ignore the 15 hectares near Woodbourne as this is Crown land that could
form part of a Treaty settlement for Te Tau Ihu Iwi'™®, Its future is thus uncertain. The
53 hectares near Omaka includes the site (21.7 hectares) and the Carlton Corlett Trust
land (31.3 hectares). The land owner of the latter has expressed a desire to develop the
property 1o provide for employment opportunities’®. Indeed, together the Carlton
Corlett Trust land (31 hectares) and the further 64 hectares at Riverlands total
91.3 hectares. This is in excess of the 85 hectares sought by council for its future

proofing to 2031.

[96] In addition to the lands listed above, council has identified 42 hectares of land
(referred to as Area 10) to the west of Aerodrome road and north of the airfield for

additional employment growth in the long term™?.

[97]  The council strategy requires 89 hectares of employment land to future proof the
need for such land in the vicinity of Blenheim. There is at present sufficient land
available to provide for this without any rezoning. We conclude the need for
employment land within a planning horizon of 18 years (to 2031) is not a factor
weighing against the requested plan change.

4.3 Residential supply and demand

[98] Priorto 2011, there was a demand for between 100 and 150 houses a year and an
availability of approximately 1,000 greenfield sites’. Based on that, counsel for the
Omaka Group submitted there is no evidence that the alleged future shortfall will
materialise before further greenfield sites are made available'™. We are unsure what to
make of that submission because counsel did not explain what he meant by “shortfall”.
There is not usually a general shortfall, Excess demand is an excess of a quantity
demanded at a price. In relation to the housing market(s), excess demand of houses (a
shortfall in supply) is an excess of houses demanded at entry level and average prices
over the quantity supplied at those prices.

[99] Mr Hayward gave evidence for CVL that there has been “a subnormal amount of
residential land coming forward from residential development in Marlborough™'®’. He
also stated that there was an imbalance between supply and demand, with a greater
quantity demanded than supply™®. Further, none of the witnesses disputed Mr Hawes’

130 2013 Strategy, p 41.

13! 2013 Strategy, p 40.
, 132 2013 Strategy, p 40.
A T ij: Environmental Management Services Limited repoit, dated 11 January 2011,

Closing submissions for Omaka at [101].
135 A C Hayward, Transcript at p 98, lines 10-15.
156 A C Hayward, Transcript at p 103, lines 20-25.
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evidence'’ that the Strategies are clear that there is likely to be a severe shortfall of

residential Jand in Blenheim if more land is not zoned for that purpose.

[100] Plan Changes 64 to 71 would potentially enable more residential sections to be
supplied to the housing market. However, in view of the existence of submissions on
these plan changes, we consider the alternatives represented by those plan changes are
too uncertain to make reasonable predictions about.

[101] We find that one of the risks of not approving PC59 is that the quantity of houses
supplied in Blenheim at average (or below) prices is likely to decrease relative to the
quantity likely to be demanded. That will have the consequence that house prices
increase.

4.4  Airports
[102] In view of the importance placed on the Woodbourne Airport in the RPS, it was

interesting to read the 2005 assessment by Mr M Barber in his 1'eport158 entitled “Air
Transport - Provision for the future use, development and protection of air transport
facilities in Marlborough District — Part 1 Issues and options™. He wrote! of Omaka:

The principal threats to the sustainable use of Omaka Aerodrome arise from its proximity to
Woodbourne/Blenheim Airport, the potential for encroachment on the obstacle limitation
surfaces, and urban or rural-residential encroachment.

[103] Currently Omaka aerodrome may expand its operations as a permitted activity.
However, it is uncertain what restrictions or protection may be put in place for Omaka
by way of a futwre plan change process and it is in this uncertain context that the court is
asked to determine what the likely noise effects of the airfield will be in the future.

[104] The Omaka Group argued that, given the uncertainty around the air noise
boundary and ocuter control boundary which are likely to be imposed in the future, it is
helpful to have regard to the capacity of the airfield. Although, as Mr Day conceded in
cross-examination'®’, the capacity approach js unusuval, the Omaka Group argued it is
sensible in the context of uncertainty about the level of use to consider the capacity of
the airfield. This would allow for full growth in the future, regardless of the current
recession'®!. CVI. responded that the capacity approach is an argument not advanced by
any witness and so there is no evidence as to the capacity of the airfield’®.

P J Havwes, evidence-in-chief paras 33 and 36 [Environment Court document 22].

138 P F Hawes, evidence-in-chief Appendix 2 [Environment Cowt document 22].

15 M Barber, “Air Transport - Provision for the future use, development and protection of air
transpori facilities in Marlborough District — Part 1 Issues and options” 8 December 2005 at p 40.
{Appendix 2 to the evidence-in-chief of P ] Hawes) [Environment Court document 22].
Transcript 501 line 3.

Closing submissions for Omaka at §1-82.

Closing submissions for Colonial Vineyards Ltd at 161.
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[105] Mr Barber in his 2005 report wrote in relation to the potential for urban

encroachment'®:

Clearly, there is considerable existing and future potential for urban residential development to
the south-west of Blenheim which could result in encroachment on Omaka Aercdrome. To avoid
possible adverse effects on the future safe and efficient operation of the asrodrome, it is
important that the area likely to be subject to aircraft noise in the future be identified and
appropriate protection measures be incorporated in the District Plai.

45  Noise
[106] In relation to the risks of acting when there is insufficient certainty and/or

information about the subject matter of the policies or methods, we observe that the
uncertainties are not about the current environment but about the environment in 15 or
25 years’ time.

[107] Similarly the Marlborough Aviation Group was aware of the issue in 2008. As a
former President, Mr J Mclntyre, admitted in cross-examination'®, he wrote'® of The
Marlborough Aero Club Inc. in the President’s Annual Report for 2008:

The opening of the Airpark adjacent to the Aviation Heritage Centre is a positive aspect of this,
but has thrown up some curly questions as to how operations should take place from this area.
Concurrent with increased numbers of aircraft (of all types) is the concern that we will draw
undue attention to ourselves with noise complaints, as we are squeezed by ever-increasing urban
encroachment. On this front, it does not help that the District Council did not see fit to have the
fact that airfleld exists included in developer’s information and LIM reports for the new sub
division up Taylor Pass Road.

Current airport activity
[108] The site lies under the 01/19 vector runways'®® of the Omaka airfield. Thus it is

subject to some noise from aircraft taxiing, taking off and landing. How much noise
was a subject of considerable dispute.

[109] Two methods of assessing aircraft noise were put forward. CVL produced the
evidence of Mr D S Park based on 2013 measurements and extrapolations. In December
2012 Mr Park had installed a system at the site for recording the radio transmissions
made by pilots operating at Omaka. In this way he sought an understanding of aircraft
noise data obtained at the site as described by Dr Trevathan'®” and to aid in the analysis
of that data. In contrast the MDC and the aviation cluster initially relied on data
collected at Woodbourne between 1997 and 2008 (“the Tower data™), extrapolated to the
present. They later based their predictions out to 2039 on Mr Park’s measurements, as
discussed below.

163 M Barber, “Air Transport - Provision for the future use, development and protection of air
transport facilities in Marlborough District — Part 1 Issues and options™ 8 December 2005 at p 42,
(Appendix 2 to the evidence-in-chief of P J Hawes) [Environment Court document 22].

164 Transcript p 732 lines 15-20 (Tuesday 17 September 2013).

163 Exhibit 35.1.

166 i.e. runways on which aircraft taking off are on bearings of 10° and its reciprocal 190° (magnetic)
respectively.
167 J W Trevathan, evidence-in-chief para 5.1 [Environment Court document 14].
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[110] Mr Park’s figures relied on the fact that at unattended aerodromes, such as
Omaka, it is normal for pilots to transmit, by radio, a VHF transmission, their intentions
to take off or to land and their intended flight path. While this is a safety procedure it
also provides a record of movements to and from the aerodrome. Once recorded on Mr

Park’s equipment the VHYF transmissions were analysed to providelﬁs:

° the number of takeoffs and landings by radio equipped aircraft at Omaka
during the recording period;

® the approximate time of each movement;

° the runway used during each movement; and

® the aircraft registration.

An aircraft’s registration allows it to be identified and thus categorised as either a
helicopter or a fixed wing aircraft and, if the latter, as having either a fixed or a variable
pitch propeller. This is necessary as the two types have different noise signatures with
the variable pitch propellers being the louder. Helicopters are noiser again.

[111] The runway information suggests which movements are likely to have resulted
in a noise event being recorded by the equipment on the site.

[112] At the time of filing his evidence-in-chief (22 February 2013) Mr Park had data
from the period 10 January — 9 February 2013 only, which he acknowledged'® was “a
relatively short time”. His rebuttal evidence filed on 3 July 2013 reported on data from
the period 10 January — 8 April 2013. Data from the Easter Air Show was not captured
as that used a different transmission frequency'’®. Data from 81 days was analysed,
there being over 30,000 transmissions of which 7,553 related to movements at Omaka:
7,082 were fixed wing aircraft and 471 were helicopters.

[113] The results of Mr Park’s monitoring were given as!’":

° average fixed wing movements/day 87.4
o average fixed wing movements/night 0.8
o average helicopter movements/day 5.8
© average helicopter movements/night 0.6
o average use of runway 01 for takeoffs 26%
° ratio fixed pitch/variable pitch 84%/16%
168 D 8 Park, evidence-in-chief para 4.6 [Environment Court document 13].
19 D 8 Park, evidence-in-chief para 5.8 [Environment Court document 13].
170 D S Park, Rebuttal evidence para 11.2 [Environment Court document 13A].
1 D S Park, Rebuttal evidence para 11.4 [Environment Court document 13].
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These numbers are subject to error from a number of causes including aircraft not
equipped with radio, pilots choosing not to transmit their intentions, or by confusion of
call signs. Mr Park chose to account for this by adding 10% to the recorded numbers:
some 750 extra movements'’2. He also added 1.1 helicopter movements/night to reflect
a suggestion from Mr Dodson that some night helicopter movements had been
missed'”. Whether this was before or after the 10% increase was not stated. The
results of these adjustmentsm are given in terms of averages per day as:

o fixed wing 96.1
o helicopter 8.0

Mr Park noted'” that the entry for helicopters should have been 7.5 flights per day. The
quoted figure of 8.0 was retained by Mr Park and used in his subsequent projections of
future helicopter movements.

[114] These figures are difficult but not impossible to understand. In summary:

° the figure of 96.1 fixed wing flights is an increase of 10% on the recorded
figure for fixed wing movements/day of 87.4. The night movements of
fixed wing aircraft are thus not included in the adjusted figures. We infer
that the term “averages per day” used in connection with these figures
means day time flights only;

e the figure of 7.5 helicopter flights can be obtained by increasing the
recorded 5.8 day time helicopter flights by 10% and then adding 1.1.
However this is mixing day and night flights and may well be a
coincidence. For day flights only a 10% increase gives 6.4 flights, a figure
that would fit into the averages per day table above. If the total of recorded
day time plus night time helicopter flights (6.4) is increased by 10% and
1.1 flights added the result is 8.1 flights, a figure close to that used by Mr
Park in his projections;

o of the fixed wing movements only those takeoffs from Runway 01 are
assumed by Mr Park to result in noise effects on the site'’®. He reports
26.2% of day time fixed wing movements and 2.8% of fixed wing night
time movements occur on Runway 01. Of the helicopter movements 25%
of those departures to the north from Runways 01 and 07 together with
16.1% of those arrivals from the north on Runways 19, 25 and 30 were
considered by Mr Park to have a noise effect on the site.

k2 D S Park, Supplementary evidence para 3.4 [Environment Court document 13B].
17 D S Park, Rebuttal evidence para 11.6(b) [Environment Court document 13A].
17 D S Park, Rebuttal evidence para 11.11 [Environment Court document 13A].

1 Transcript p 143 lines 21-24.

17 D 8 Park, Rebuttal evidence para 11.12 [Environment Court document 13A].
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[115] Dr Trevathan was asked'”” to provide a current 55 dB Ldn contour based on Mr
Park’s data from the period 10 January to 8 April 2013 for aircraft movements that
affect the site. This contour is shown as crossing the Carlton Corlett land in a generally
east/west direction and at least 180 metres from the site’’®. We find that helicopters
departing and arriving fly directly'” over the site at present. Dr Trevathan’s modeling
confirms that these flights make a significant contribution to the average noise levels
experienced on the site. Similarly, flight paths for departures and arrivals from the
east — on the 07/29 vector runways — lie directly over the residential area to the east of

Taylor River'®.

[116] Mr A Johns, a member of the Marlborough Aero Club, challenged the reliability
of Mr Park’s VHF recordings and the data derived from them. He was concerned about
the presence of unrecorded aircraft movements which included those by aircraft not
equipped with radios, movements which the pilot chose not to report and those
associated with the Air Show held at Easter 2013. Possible misidentification of aircraft
type which would lead to an incorrect noise signature being assigned and the percentage
of movements allocated to Runway 01 were other concerns. Mr Johns’ information was
based on his knowledge of actual use of Omaka airfield from, presumably, records held
by the Marlborough Aero Club. Mr Park through his company, Astral Limited, sought
access to these records’™ which would have allowed him to assess the accuracy of his
VHF results. This request was declined'® as the Omaka Group and the Aero Club did
not consider the request “had merit”. We note that Mr Johns did not produce any of
these records in his evidence preferring simply to give aircraft types and movement
percentages that cannot be verified. Since the Marlborough Aero Club did not cooperate
with Mr Park’s reasonable request, we prefer the latter’s evidence.

[117] With respect to the flights associated with the Air Show Mr Park, based on his
experience as chair of the Ardmore Airport Noise Committee, expressed the view that
these would be excluded from any noise evaluation and expressly provided for in any
Noise Management Plan that the Aero Club might produce and in any special

recognition the council may wish to give the Air Show in the District Plan'®

[118] Mr Johns gave a list'®* of historic aircraft which were misidentified as modern
aircraft. Having been identified by Mr Park the movements made by these aircraft
would have been recorded and thus included in the total number of movements. It is

177 J W Trevathan, Rebuttal evidence para 3.1 [Environment Court document 14A].

178 T W Trevathan, Supplementary evidence Attachment 2 [Enviromment Court docunent 14B].

i D § Park, evidence-in-chief para 65 [Environment Court document 13].

s D S Park, evidence-in-chief Annexure 3, Figures 3 and 6 [Environment Cowrt document 13].

181 D S Park, Supplementary evidence para 3.1 and Exhibit A [Environment Court document 13B].
182 D S Park, Supplementary evidence para 3.1 and Exhibit B [Environment Court document 13B].
18 D S Park, Rebuttal evidence para 8.2 and Supplementary evidence para 3.23 [Environment Court

documents 13A and 13B respectively].
184 A Johns, Supplementary evidence para 18 [Environment Court document 24A].
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likely the assigned noise category would have been in error. Reference to 48 flights of
an Avro Anson, a World War II bomber, that appeared to have been missed by Mr Park
was made by Mr Johns!®. In his oral evidence'®® he stated that subsequent to filing his
written evidence he had identified that the bomber had used a call sign unknown to Mr
Park and that at least half the bomber’s flights had been recorded, but not recognised as
such, by Mr Park.

[119] Another consideration which adds uncertainty is that the split between variable
pitch and fixed pitch propeller aircraft will influence the location of any derived
contour'®”. Mr Johns, from a “back of the envelope” calculation, suggested aircraft with
variable pitch propellers make up close to 20% of the total fixed wing aircraft
movements'*s, Mr Park’s measurements over the three month period indicated a figure

of 16%.

[120] Mr Park’s recordings indicated runway 01 was used for 26.2% of the fixed wing
takeoff movements'®. Mr Johns, having made allowance for the interruption to
movements on runway 01 from the Air Show, suggested 28% which he noted was closer
to the estimate provided by Mr Sinclair for the modelling done by Mr Hegley for the
council'®, In taking all these perceived deficiencies in Mr Park’s recording and analysis
into account'! Mr Johns believed “a greater level of error should be allowed for than the
10% suggested by Mr Park”. No alternative figure was produced by Mr Johns. We
found that the 10% increase in movements (over 700) allowed by Mr Park is more than
sufficient to cover at most 24 flights (48 movements) by the bomber that may have been
missed.

Findings

[121] We prefer Mr Park’s data set to that of the Aero Club because the latter derives
from flights at a period of unusually intense activity immediately prior to the global
financial crisis. For example, on the numbers of flights in 2008, Mr J Mcintyre wrote'?
in the President’s Annual Report for 2008:

After dipping slightly last year, flying hours were up again with 2288 hours chalked up for the
Clubs 80th year. This is the highest since 1990/91 and is heartening in the face of rocketing fuel
prices and escalating charges from all quarters.

The 2013 base data from Mr Park can be used to predict the location of noise contours
near and over the site in 2038. The court is not charged with fixing these contours and
indeed does not have sufficient information to do so. Rather, we are interested in the

185 A Johns, Supplementary evidence para 20 [Environment Court document 24A].

186 Transcript pp 525-526.

67 Asrecorded above: Variable pitch propellers are louder than fixed pitch propellers.
188 A Johns, Supplementary evidence para 30 [Environment Court document 24A).

189 D S Park, Rebuttal evidence para 11. 12 [Environment Court document 13].

190 A Johns, Supplementary evidence para 33 {Environment Court document 24A1.

1ol A Johns, Supplementary evidence para 43 [Environment Couit dociment 24A].

192 Exhibit 35.1.
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contours as an indication of what could happen in the next 25 years. For this purpose
we arc satisfied that Mr Park’s data is an appropriate base from which to project
forward.

Future noise

[122] In fact some attempts had been made to establish likely noise contours. The
experts endeavoured to formulate a growth rate and applied it to the current use to
calculate the contours which would restrict the airfield’s growth. Mr Park and Dr
Trevathan, the experts for CVL, adopted a compounding annual growth rate of 2.7% for
fixed wing aircraft!®. Mr Foster, for the council, gave unchallenged evidence that were
a proposed World War II fighter squadron project to eventuate then a 4% per annum
growth rate would be more realistic'®. Looking at the Tower data one could calculate a
compounding growth rate of 4.4%'*® which provides support for Mr Foster’s proposed
growth rate. Omaka submits that any certainty in the contours proposed by Dr
Trevathan is diminished by the uncertainty around the flight numbers supplied by Mr
Park’®®,

[123] Parallel to the SMUGS process, the council commissioned reports from Hegley
Acoustic Consultants as an initial step to introducing airnoise boundaries and outer
control boundaries.

[124] Mr R Hegley, of Hegley Acoustic Consultants, was commissioned in 2007 to
undertake acoustic modelling of Omaka airfield'”’. He based his model on data
provided by Mr Sinclair'® which included growth rates to determine aircraft numbers
up to the selected design year of 2028. These growth rates were not recorded in Mr
Hegley’s evidence. Mr Park deduced, from Mr Sinclair’s evidence to the initial

hearing,rlg9 , that they were?%:

e fixed wing 2.7% per annum
° helicopter 10% per annum

The projected values used by Mr Hegley to derive his 55 dB Ldn contour were not
recorded in his evidence.

[125] Mr Park®” used Mr Hegley’s growth rates to project his one month of recorded
movements out to 2028 and provided the data to Dr Trevathan for his derivation of the

193 Transcript at 178 line 32ff.

194 M [ Foster, evidence-in-chief at {6.17] [Environment Court document 23].
A Johns, supplementary evidence at [12].

Closing submissions for Omaka at 53.

7 R L Hegley, evidence-in-chief para 5 [Environment Court document 25].

198 R L Hegley, evidence-in-chief para 17 [Environment Court document 25],

199 D S Park, evidence-in-chief Annexure 1A [Environment Court document 13].
200 D § Park, evidence-in-chief paras 5.12-5.16 [Environment Court document 13],

201 D S Park, evidence-in-chief, para 5.19 [Environment Court document 13].
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resultant 55 dB Ldn contour. Doubt was expressed by Mr Park over the 10% growth
rate for helicopters which he considered excessive’”.

[126] Initial projections used by Mr Hegley on behalf of the council were 20 year
projections from 2008, i.e. out to 2028. In preparing for the hearing all witnesses agreed
this was too short for airport planning and agreed 2038 to be an appropriate planning
horizon. The rates of growth in fixed wing and helicopter movements were not agreed.

[127] With concern having been expressed by a number of witnesses in their evidence-
in-chief over the inadequacy of a 2028 design year, attention turned to providing
projections out to the agreed year of 2038. Mr Hegley was instructed by the council to
project out to 2038 retaining the 2.7% and 10% per annum growth rates for fixed wing
and helicopters respectively®®. He was asked to use the aircraft flight numbers as
presented in Dr Trevathan’s evidence-in-chief*®*. These figures came from Mr Park and
were thus based on his one month of VHF recorded data. At this point all use of the
alternate data set favoured by the Airport Cluster and the Aero Club ceased.

[128] Mr Park also considered the 2038 design year. He retained the 2.7% growth rate
to 2038 for fixed wing aircraft and used a 6.6% growth rate for helicopters both applied
to his three month 2013 base data®®. The latter he considered appropriate in view of the
CAA helicopter registration records’” which show a 4.4% per annum growth rate from
1993 until 2013 with a period (8 years) having a maximum growth rate of 7.8% per
annum. The 6.6% rate is 50% above the long term growth rate and will result in almost
five times as many helicopter movements in 2038 suggesting up to 35 helicopters will
be operating from Omaka at that time. In Mr Park’s view the 6.6% growth rate is
adequate to account for the special nature of helicopter operations from Omaka®®’. The
planning consultant®® for the council, Mr Foster, who has extensive experience in
airport plaiming, stated that the 2.7% growth rate for fixed wing aircraft is not

unreasonable®® and that 6.6% as a growth rate for helicopters is realistic®'’.

[129] Using these growth rates and Mr Park’s adjusted 2013 data for flight movements
the projected movements for 2038 expressed as averages per day are®'’:

° fixed wing 187.1
® helicopter 39.7
20 D § Park, evidence-in-chief, para 5.17 [Environment Court document 13].
205 R L Hegley, evidence-in-chief para 29 [Environment Court document 25].
204 R L Hegley, evidence-in-chief para 27 [Environment Court document 25].
205 D S Park, Rebuttal evidence, para 11.7 [Environment Court document 13].
206 D S Park, Rebuttal evidence Annexure 1 [Environment Court document 13A].
207 D S Park, Rebuttal evidence paras 11.9 and 11.10 [Environment Court document 13AJ].
208 M J Foster, evidence-in-chief paras 1.2 — 1.4 [Envircnment Court document 27].
209 M J Foster, evidence-in-chief para 6.27 {Environment Court document 27].
210 Transcript at 646 line 24.
2 D S Park, Rebuttal evidence para 11,11 [Environment Court document 13A].
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The percentages of these flights to affect the site were assumed to be the same as those
derived from Mr Park’s 2013 data.

The 55 dB Ldn contours

[130] Noise contours are produced using software referred to as an Integrated Noise
Model (“INM?™). The acoustic experts agreed”'? this software was appropriate to predict
future noise levels at Omaka airfield and that the model aircraft types and settings that
have been developed by Mr Hegley and Marshail Day Acoustics and confirmed by Dr
Trevathan’s measurements to be appropriate. The software requires at a minimum the
input of runway locations, aircraft types and numbers of flights and flight tracks. There
is disagreement over the helicopter flight tracks that should be modelied.

[131] Helicopters taking off towards and landing from the north currently track over
the site’”. Mr Hegley has used these tracks in his INM meodelling. Mr Park believes
these tracks create unnecessary disturbance over the site and to adjacent residential
areas™*. He thus proposed “helicopter noise abatement flight paths”. On takeoff to the
north a helicopter would veer slightly right and as it crossed New Renwick Road it
would turn left and follow the Taylor River. Approaches from the north would come
along the river and turn right to reach the eastern edge of the airfield*’>. Such noise
abatement paths, according to Mr Park, are in common use at other aerodromes in New
Zealand and are in accord with both the Aviation Industry Association of New Zealand’s
code of practice for noise abatement and Helicopter Association International

guidelines®'®,

[132] Mrxr M Hunt, an acoustics expert for the council, found the use of selected flight
paths to reduce noise on the ground to be highly unusuval but not unheard of. He was
also concerned over the practicality of the paths suggested by Mr Park and how they
could be imposed and enforced®'”. Mr Day, acoustic consultant to the Omaka Group,
also found the approach unusual in that it moved flight paths so as to push the noise over
existing residences to avoid noise on a future residential development®'®. This criticism
was echoed by Mr Dodson, Managing Director of Marlborough Helicopters and holder
of a Commercial Helicopter Pilot Licence. He described the noise abatement tracks as
“clearly an inferior option from a noise abatement perspective and arguably is a less safe

option”zlg.

[133] Opinion as to the efficacy of the abatement paths was clearly divided. One
reason is that no evaluation of the noise effects generated by flights along the abatement

22 Joint Statement of Acoustic Experts dated 21 August 2013 Exhibit 14.1 para 5.

23 D S Park, evidence-in-chief Annexure 3 figures 5 and 6 [Environment Cowrt document 13].
a4 D 8 Park, evidence-in-chief para 6.9 [Environment Court document 13].

s D 8 Park, evidence-in-chief Annexure 3 figure § [Environment Court document 13].

216 D $ Park, evidence-in-chief paras 6.10-6.15 [Environment Court document 13].

217 M J Hunt, evidence-in-chief paras 55 and 58 [Environment Court document 26].

218 C W Day, evidence-in-chief para 3.6 [Environment Court document 23].

2 O J Dodson, evidence-in-chief para 21 [Environment Court document 30].
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paths, and in particular on the residences along the river, has been carried out. The court
has no power to introduce or enforce any flight paths and offers no view as to the
appropriateness of the proposed paths at Omaka.

[134] The court received a number of 55dB Ldn contours from the parties each
derived under different assumptions. We list each contour received:

° Mr Hegley’s 2028 contours: errors in the derivation of his first contour
were corrected with a second contour being produced. Because both
contours were for only 15 years in the future, they are disregarded.

® Mr Hegley’s 2038 contour: this incorporates Mr Park’s flight information
for Runway 01 from one month of VHF recordings, annual growth rates of
2.7% and 10% for fixed wing aircraft and helicopter movements
respectively, and uses the current flight paths from all runways. This
contour crosses the site in an east/west direction with some 45% (9.6 ha)™°
of the site inside the contour.

e Dr Trevathan’s 2028 contour: being only a 15 year projected contour this
too is disregarded.

° Dr Trevathan’s 2038 contours: all four contours are based on the three
months (10 January — 8 April 2013) of recorded VHF data and a 2.7%
growth rate for fixed wing aircraft movements. Two annual growth rates
for helicopter movements, 6.6% and 7.7% (being 10% to 2028 and 4.4%
for 2028 -2038), are used and for each there are contours with and without
helicopter noise abatement paths.

[135] Dr Trevathan’s contours all cross the site from east to west at varying distances
from the southern boundary. The most intrusive contour is the 7.7% annual growth rate
for helicopters with no abatement paths. It is at most 112.1 metres from the boundary®?!
and encompasses 3.84 hectares. The least intrusive contour is the 6.6% annual growth
rate for helicopters with abatement paths. This contour is not more than 42.9 metres
from the boundary®*. It encompasses 1.11 hectares.

[136] Dr Trevathan’s contour assumed that helicopters would use “noise abatement
flight paths” where helicopters alter course shortly after takeoff in order to reduce noise.
At Omaka such a route would require a heading change of 10 degrees after takeoff from
runway 01 to follow the Taylor River north and pass over an industrial area™. This
flight path was used by Dr Trevathan in his modeling. It is a significant difference to
Mr Hegley’s modeling which used the current flight paths.

220 M J Hunt, evidence-in-chief para 62 [Environment Court document 26].
21 T P McGrail, Rebuttal evidence figure 7 [Environment Court document 9A).
a2 T P McGrail, Rebuttal evidence figure 6 [Environment Court document 9A).

3 D S Park, evidence-in-chief para 6.20 [Environment Court document 13].
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[137] The Omaka Aero Club has not implemented noise abatement paths for
helicopters as an afttempt to protect the amenity of its neighbours. Mr Dodson, of
Marlborough Helicopters, states his company has a written policy to avoid overflying
built areas whenever possible®™* but we received no indication that this policy is adopted
by Omaka as an airport. Should the helicopter numbers increase at the suggested rate of
10% per annum there very likely will be reverse sensitivity effects arising from the
helicopter tracks to the east which may force Omalka to adopt noise abatement paths (as
suggested by Mr Park). Such paths operate at other New Zealand airports including
Ardmore. Mr Park believes such paths should be developed for Omaka® in accordance
with the Helicopter Association International guidelines and the Aviation Industry
Association of New Zealand Code of Practice. The former includes a guideline®® for
daily helicopter operations which reads “Avoid noise sensitive areas altogether, when
possible ... Follow unpopulated routes such as waterways”.

[138] We see this as a possible way to protect residents’ amenity and stiil let Omaka
grow some of its operations as predicted out to 2038. There are differences of
opinion”’ regarding the practicality and efficacy of the proposed tracks which we
acknowledge. Further, as suggested by witnesses for the Omaka Group, those flight
tracks might impose more noise on residents east of the Taylor River. We cannot
ascertain from the noise contours (see the next paragraph) whether or not that is likely to
be the case. Despite that we accept this approach in principle and thus regard Dr
Trevathan’s 2038 contour’ as the best indication of the likely (but still inaccurate)
location of the 55 dB Ldn contour in the vicinity of the site in 2038.

[139] The 55 dB Ldn contour was also plotted by Mr McGrail as a complete contour
surrounding the aerodrome®. It encloses 349 existing residential properties east of the
Taylor River. To obtain this contour Dr Trevathan assumed movements on runways
other than 01 to be those recorded in a Hegley Acoustic Consuitants’ report which he
attached to his evidence as Attachment 6. In the light of Mr Park’s 2013 recording, Dr
Trevathan was not confident about the correctness of these movements and thus
believed the contour at places away from the site was incorrect”. He gave no
indication of the magnitude or location of discrepancies from a “correct” contour.

Findings

[140] The 2013 55dB Ldn noise contour produced by Dr Trevathan and not
challenged by any witness will expand as airport activity increases. The court accepts
Mr Day’s view that the contour will reach the residential area east of the Taylor River

a4 O ] Dodson, evidence-in-chief para 17 [Environment Court document 307.

23 D 8 Park, evidence-in-chief para 6.16 [Environment Court document 13].

226 D 8 Park, evidence-in-chief para 6.15 [Environment Court document 13].

2 I3 S Park, evidence-in-chief para 6.2 [Environment Court document 13] and O S Dodson,
evidence-in-chief para 21 {Environment Court document 30].

228 J W Trevathan, evidence-in-chief Attachment 9 [Environment Court document 14].

29 T P McGrail, Rebuttal evidence figure 4 [Environment Court document 94].

=0 J'W Trevathan, evidence-in-chief para 6.2 [Environment Court document 14].
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before it reaches the site®!. It is the general view of the acoustic witnesses, and the
court concurs, that there has not been sufficient work done to enable the location of a
55 dB Ldn noise contour for 2038 either near the site or for the airport as a whole. Not
only is there insufficient information, but in any event there is considerable uncertainty
as to the likely character of future use of the Omaka airfield.

[141] As a set the contours are sufficient to indicate to the court, the Omaka Group
Aero Club and the council what may occur in the future. They will be a useful guide
when formulating noise abatement procedures by way of a Noise Management Plan and
possible protection within the District Plan.

Noise mitigation measures
[142] In addition to the use of abatement paths, Dr Trevathan provided a number of

other suggestions for mitigating noise effects on the Colonial land®*%:

(i}  aviation themed subdivision;

(i) covenants;

(iii) situating houses so that outdoor areas are to the north;
(iv) reducing dwelling density on the southern boundary;
(v) mechanical ventilation;

(vi) acoustic insulation.

[143] Dr Trevathan suggested that the development could have an aviation theme, so
that only people who liked airfield noise would choose to live there. As counsel for
Omaka pointed out, this relies on people correctly identifying themselves as not being
noise sensitive. Further, as the noise Jevel is predicted to increase over time it is
difficult to assess whether people will be able to cope with the noise in the future.

[144] The effectiveness of “no-complaints” covenants was discussed by Mr P Radich,
an experienced lawyer in Marlborough, who gave evidence for Carlton Corlett Trust.
While he accepted covenants are legally enforceable®*, Mr Radich was cautious about
their effectiveness since they really just signal a problem rather than providing an
effective solution®’. He said that enforcement was dependent on how reasonable the
covenanter thought it and whether they were the original covenanter™®. Further, it is not
council practice to enforce private covenants as such disputes are viewed as a private

matter for the parties to determine themselves™’.

> Transcript pp 514-515.

2 I'W Trevathan, evidence-in-chief para 10.1 [Environment Court document 14].
23 J'W Trevathan, evidence-in-chief para 10.11 [Environment Court document 14},
24 South Pacific Tyres Ltd v Powerland (NZ) Ltd [2009] NZRMA 58 (HC).
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[145] It was suggested each house on the CVL site could be situated to the south of its
allotment so that the outdoor areas were further away, although Dr Trevathan
acknowledged this would not protect residents from the noise of planes flying
overhead™®.

[146] With regard to acoustic ventilation, Dr Trevathan accepted that if all houses on
the Colonial land were outside the OCB any additional insulation would be
unnecessary™>. As for mechanical ventilation, this allows people to keep windows
closed reducing internal noise levels. However, since the internal noise level is already
satisfactory with open windows at the level of external noise likely to be experienced on
the Colonial land (depending on where the future airnoise boundary is) mechanical
ventilation is not needed®*’,

[147] In our view the only mitigation which is desirable is the registration of “no-
complaints” covenants. The other measures would simply add costs without gaining
commensurate benefits. We have considered whether even the proposed covenants will
give sufficient benefits to outweigh the transaction costs of imposing them. Counter-
considerations are that, as we find elsewhere, residents east of the Taylor River are
likely to be affected by noise from aircraft taking off and landing at Omaka airfield
before residents on the site — yet, so far as we know, there are no covenants imposed on
the Taylor River residents. Further, there are likely to be other limitations on helicopter
numbers operating from Omaka (e.g. conflict with Woodbourne operations).

[148] Over-riding those concerns is that airports— even those with very small
numbers of aircraft using them — are potentially subject to “noise” complaints. Such
complaints may have a critical mass beyond which the legality (or existing use rights)
can potentially become irrelevant in the face of political pressure. Further, there is a
suggestion by the High Couwt that councils are responsible for ensuring that nuisance
issues do not arise through activities it allows: Ports of Auckland Limited v Auckland
City Council®*!,

[149] Since CVL is volunteering the covenants, we consider they should be accepted.
5. Does PC59 give effect to the RPS and implement WARMP’s objectives?

5.1 (3iving effect to the RPS

[150] We judge that PC39 would give effect to the Regional Policy Statement. It

would enhance the quality of life*® by supplying houses while not causing adverse
effects on the environment, and it would appropriately locate a type of activity

28 Transcript at 245 line 7.

29 I'W Trevathan, evidence-in-chief para 10.1 [Environment Court document 14].
20 Transcript at 246 line 21.
at Ports of Auckland Limited v Auckland City Council [1999] 1 NZLR 600 at 612 (HC).

22 Regional objective 7.1.2.
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(residential development) which would cluster®” with housing to the north and east,

reflect the local character and provide the use of the river banks and beyond that, the
Wither Hills.

[151] The air transport policy in the RPS — which focuses on Woodbourne — would
not be affected.

52  Implementing the objectives of the WARMP

[152] The question for the court in this proceeding is whether the rezoning of a
21.4 hectare vineyard on the southern side of the Wairau Plains near Blenheim for
‘residential’ development, given its proximity to Omaka airfield, would promote the
objectives and policies of the WARMP and the sustainable management of the district’s

natural and physical resources.

[153] The most relevant policy — (11.2.2)1.5 — requires that any expansion of the
urban area of Blenheim achieves specified outcomes. We consider these in turn. In
relation to achieving a compact urban form we note that development of the CVL would
add to an existing part of Blenheim. In some ways it would tidy the existing rather
anomalous residential enclaves along New Renwick Road and Richardson Avenue, both

adjacent to the site.

[154] No issues were raised in relation to integrity of the road network. The site is
adjacent to three roads, and can be suitably developed.

[155] As for maintenance of rural character and amemnity values, the rural character of
the site will be reduced, but the site is already rather anomalous in that respect since it
has residential development to the north and east, and the business activities of the
Omaka airfield and the Heritage Museum to the south.

[156] Appropriate planning for service infrastructure is an important issue. A
significant feature of the site is that all services are readily available at a reasonable cost.
The section 42 report presented to the council hearing stated “The development of the
site is not constrained by the development of services™*.

[157] Infrastructure must also be provided within the site to each dwelling. The site is
essentially flat with a fall of 4 to 5 metres from southwest to northeast. This will allow
the sewer and stormwater services to be easily staged throughout the development of the
site”*, Planning for this will necessarily be part of the overall development plan for the
site and will produce no difficulties.

3 Regional policy 7.1.10.

24 T P McGrail, evidence-in-chief para 13 [Environment Court document 9].
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[158] The 2010 Strategy assessed the site, along with nine other locations, for the
provision of water, sewer and stormwater services. It found that “Development in this
area can be connected to existing networks without upgrades of infrastructure™*®, We
conclude appropriate planning has been done for service infrastructure to the site and
thus no further planning is necessary in this regard.

[159] Perhaps the key service infrastructure issue in the case — and a central issue in
the proceeding —is the extent to which residential development of the site might
restrain future development of the Omaka airfield. We discuss that in our conclusions
below.

[160] No issue was raised in relation to productive soils.

[161] The Rural Environments section (Chapter 12) of the WARMP recognises the
immportance of the airport zone(s) and the explanatory note states that noise buffers
surrounding the airport are the most effective means of protecting the airport’s
operation””’. The RPS also requires that buildings and locations identified as having
significant historical heritage value are retained**® and as we have found Omaka airport
to be a heritage feature this is relevant in terms of its protection, especially with
reference to section 6(f) of the Act. We consider the covenant suggested as a mitigating
measure by CVL can assist in that regard so that the heritage operation — flights of old
aireraft -— can continue and grow (within reason).

[162] While the objectives and policies of the WARMP give some protection to
Omaka there is a “balance’™® to be achieved with activities that might be affected by
them. In summary we consider PC59 meets more objectives and policies (especially the
important ones) than not, and thus represents integrated management of the district’s
TESOUICes.

5.3  Considering Plan Changes 64 to 71

[163] We consider the Plan Changes 64-71 are only relevant to the extent they show
that the council has other solutions to the problem of supplying land for finther
residential development and we considered them earlier. We reiterate that these plan
changes are at such an early stage in their development we should give them minimal

weight.

246 SMUGS 2010 Summary for Public Consuitation, p 14.

27 Wairau/Awatere Resource Management Plan 12.7.2, explanatory note at pp 12-23.
248 RPS objective 7.3.2.
29 M J Foster, evidence-in-chief para 4.14 [Environment Court document 27].
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6. Does PCS9 achieve the purpose of the RMA?

[164] In Hawthorn®™, the future state of the environment was considered in a land use

context. The Court of Appeal concluded that>':

... all of the provisions of the Act to which we have referred lead to the conclusion that when
considering the actual and potential effects on the environment of allowing an activity, it is
permissible, and will often be desirable or even necessary, for the consent authority to consider
the future state of the environment, on which such effects will oceur.

The future state of the environment includes the environment as it might be modified by
permitted activities and by resource consents that have been granted where it appears
likely those consents will be implemented. It does not include the effects of resource
consents that may be made in the future. CVL submitted that, in a plan appeal context,
this must extend to the prospect of plan changes or even plan reviews with entirely
uncertain outcomes at some indeterminate time in the future?. CVL accepts there is a
requirement to consider the future environment and has endeavoured to do so in ifs
evidence using a predicted level of activity and effects associated with it. However,
while the projections to 2038 will influence the resolution of the plan, CVL says the

plan must also reflect other influences over those 25 years®-.

[165] Counsel for the Omaka Group submitted we should distinguish Hawthorn as
concerning a resource consent application rather than a plan change. If the proposed
airnoise boundary is to be taken into account as part of the environment the Omaka
Group suggested that great care needs to be taken in assuming that airnoise and {oufer
control) boundaries will protect the community from noise and reverse sensitivity effects
when there is currently no plan change proposed™*. CVL argued that Omaka misses the
point — section 5 applies to all functions under the RMA®”.

[166] The council submitted that, given the timing of PC359, before restrictions or
protection are put in place for Omaka through a future plan change process, the planning
environment as it is today is the appropriate reference. Mr Quinn submitted that the
policy and planning framework of the WARMP:

° affords the district’s airports, including Omaka, a high level of protection
relative to land use aspirations around the airport;

® provides that an outer control boundary should be created for Omaka and
specifically cites NZS 6805 and states that any 55 dBA Ldn noise contour
must be surveyed in accordance with it; and

20 Oueenstown Lakes District Council v Hawthorn Estate Limited (2006) 12 ELRNZ 299

1 Oueenstown Lakes District Council v Hawthorn Estate Limited (2006) 12 ELRNZ 299 at [57]
2 Closing submissions for CVL, dated 21 October 2013 at [48).

253 Closing submissions for CVL, dated 21 October 2013 at [55].

254 Closing submissions for Omaka, dated 11 October 2013 at [11].

23 Closing submissions for CVL, dated 21 October 2013 at [54].
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e  allows expansion of the Omaka aerodrome as a permitted activity.

6.1  Sections 6 and 7 RMA

[167] Section6 of the Act concerns matters of national importance. Only one
paragraph in section 6 is relevant. Section 6(f) provides for the protection of historic
heritage from inappropriate subdivision, use, and development and is relevant for two
reasons. First, the three grass runways are claimed to be the longest surviving set in
New Zealand. They were prepared in 1928 and have been used ever since. Secondly,
there is the world-class collection of World War I aircraft and replicas, superbly
displayed with other thematic memorabilia, at the Aviation Heritage Centre.

[168] We accept it is a matter of national importance to protect those heritage values,
and to allow their responsible expansion. There was no evidence that residential
activities on the site will cause reverse sensitivity effects on the Omaka airfield in the
near future. The evidence did establish that a business as usual approach for the Omaka
airfield as a whole might cause issues for residents of the CVL site and thus potential
reverse sensitive effects (complaints) by 2039. But not all activities at the Omaka
airfield have heritage value. In particular there are helicopter and other general aviation
activities whose expansion will need to be carefully examined by the council as it makes
its decision about an outer control boundary for the airfield. Given those circumstances,
we hold that the heritage values of the airfield need not be affected by the plan change
and so give this factor minimal weight in the overall weighing exercise.

[169] Section 7 of the Act sets out other matters the court is to have particular regard to
when making its decision. Section 7(b) of the Act concerns the efficient use and
development of natural and physical resources and we will consider it in the context of
the section 32 analysis. Section 7(c) provides for the maintenance and enhancement of
amenity values and section 7(f) is also relevant since it talks about maintenance and
enhancement of the quality of the environment. Both these matters are covered by and
subsumed in the objectives and policies in the district plan.

[170] Counsel for the Omaka Group suggested®® that section 7(g) of the RMA could
be relevant but there was no specific evidence about that. There are extensive grass flats
on the Wairau Plains so we consider that that argument cannot get off the ground.

6.2  Section 5(2) RMA

[171] The ultimate purpose of any proposed plan or plan change under the RMA. is fo
achieve the purpose of the RMA as defined in section 5 of the Act. In the case of a plan
change (depending on its breadth) that purpose is usually subsumed in the greater detail
and breadth of the operative objectives and policies which are not sought to be changed.
That is broadly the situation in this proceeding as we have discussed already.

256 Closing submissions for Omaka para 172.
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[172] In terms of section 5 of the RMA the proceeding comes down to this: we must
weigh enabling of a potential small community of residents on the site in the near future
(in a situation where there is a relative undersupply of houses) against the potential
longer-term (post 2038) disenabling expansion of activities on the Omaka airfield as the
aviation cluster would like. We have found that the evidence, that growth in activities
which would need to be restricted is unlikely, is more plausible than the evidence of
greater growth (e.g. to 35 helicopters operating from the airfield by 2038). While we
have recognised above the superb heritage value represented by the grass airstrips and
the Aviation Heritage Centre, those can be protected into the future without causing
reverse sensitivity effects if the site is rezoned under PC59.

[173] We also take into account that it is possible that some limitation on, in particular,
helicopter movements at Omaka airfield may be necessary in the future. However, it
will not necessarily be as the result of complaints from residents of the site. On the
evidence it is more likely to be caused by complaints from occupiers of the council’s
subdivision east of Taylor River, or as a result of restrictions imposed by CAA, in order
to safeguard operations at Woodbourne.

[174] In any event we have found that the objectives and policies of WARMP favour
acceptance of the PC59 rather than its refusal. Our provisional view is that PC59 should
be approved. However, there are some further considerations.

7. Result
7.1 Having regard to the MDC decision

[175] In accordance with section 290A of the Act the court must have regard to the
decision which is the subject of the appeal.

[176] The Commissioners’ Decision deals with the site in two parts. “Area A” is
outside a notional outer control boundary (“OCB”) and Area B is within the OCB. In
respect of the area inside the contour — Area B — the Commissioners concluded®’:

122,  We consider that Area B should not be rezoned to accommodate new residential
development. Sufficient reasons for that conclusion are:

(2)  The Standard directs that new residential activity should not be located in the OCB;

(b}  The reverse sensitivity effects on the Omaka Aerodrome from new residential
development will be serious and potentially imperil the present and future
operations of the Omaka Aerodrome not least by demand by residents fo limit
aviation related activities;

(c) New residential development will not achieve the settled WARMP goals as
expressed in the following provisions:
{ Section 11.2.1, Objective 1;
Section 12.7.2, Objective }. Section 11.2.2, Objective 2.

Commissicners’ Decision para 122 [Environment Court document 1.2].
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(i)  Section22.3, Policy 1.1
Section 23.4.1, Policy 23.4.1 and Section 12.7.2, Policies 1.2 and 1.3.

(d) By reason of (a) — (¢) above MDC is not assisted by PPC 59 in carrying out its
functions under RMA s 31(1){(a) and PPC 59 does not achieve the overarching
purpose of the RMA of sustainable management.

[177] Inrespect of mitigation they decided™®;

{a)  That full noise insulation (not just of bedrooms) was required;

{b)  That insulation would have been inadequate mitigation because it did not allow for natural
airflow from open windows which is an adverse amenity effect;

(¢}  Noise insulation within the building fabric does not address wider amenity concerns;

(d) We do not support the use of no complaint methods in this context as an adequate
mitigation method to achieve the social wellbeing of the community which is a key
component of sustainability.

[178] While Area A is outside of the OCB and therefore potentially suitable for

residential development the Commissioners identified the following issues®™’:

124, The difficulties are:

(a)  the total urban design concept presented by CVL is based on the whole site being
developed for new residential use;

(b)  there was no urban design assessment of the appropriateness of development on
Area A alone;

(¢)  there is no concept plan for Area A alone that can be used in order to ensure an
appropriate planning outcome is achieved;

(d) it is unclear how the balance of the site (Area B) will be utilised in the long term.
Conceivably it can be used for other purposes such as industrial development. An
integrated solution will need to be carefully thought through and more detailed
analysis undertaken.

[179] On balance the Commissioners considered that:

... the risk of approving new residential development on Areaz A by rezoning presents an
wnacceptable risk of poor strategic planning and lack of integrated development. A
comprehensive strategic planning exercise is part of MDC’s work stream and review of the
WARMP and there is no pressing need for new residential land™,

[180] The Commissioners’ overall conclusion was that the application in its entirety
should be declined®®’,

8 Commissioners’ Decision para 120 [Environment Commissioner document 1.2].
259 Commissioners’ Decision para 124 [Environment Commissioner document 1.2].
260 Commissioners’ Decision para 125 [Environment Commissioner document 1.2].
26 Commissioners’ Decision para 126 [Environment Commissioner document 1.2].
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7.2 Should the result be different from the council’s decision?

[181] First, we have found the plan change meets more objectives and policies of the
WARMP than not. This finding is in confrast to the Commissioners who found the
goals of the WARMP would not be achieved.

[182] There was repeated reference in the evidence of the council’s witnesses to PCS59
not representing integrated management. That evidence reiterated the findings of the
Commissioners’ decision quoted above. We have taken special care to identify and
consider the relevant objectives and policies of the district plan (the WARMP) and we
find that PC59 is more likely than not to achieve most of the relevant objectives, and to
do so in a generally integrated way.,

[183] We also accept counsel for CVL’s argument that the council is being

inconsistent. Mr Davidson QC and Mr Hunt wrote?5%:

If the Council is reliant on the notion that PC59 is a pre-emptive stiike to a fully integrated
process under the RMA. then it [the Council] stands against the very process it utilised in Plan
Changes 64 — 71. The importance of integrating Employment land use was not matched with any
similar urgency or affirmative action.

If Plan Changes 64 — 71 are thought to be fully integrated because they are incorporated as part
of the final iteration of SMUGS then the same can be said of Colonial, which is expressly
acknowledged to give effect to the Growth Strategy (with the only qualification that it be
approved by the Environment Court).

[184} Second, the Commissioners’ decision is predicated on the assumption that a
(future) outer control boundary would cross the site dividing it info the two areas
identified by the Commissioners as ‘A’ and ‘B’. We do not consider that assumption is
justified, because, as we have stated, the location of any future outer control boundary
depends on a number of value judgements which we cannot (should not) make now.

[185] Inm fact, it was agreed by all parties that the noise contours provided to the
Commissioners were for too short a time period and were erroneous. The 2038 timeline
was agreed and the council accepted Mr Park’s data as appropriate for projecting future
noise levels. Dr Trevathan’s 2038 contour with abatement paths is our preferred
prediction although we accept it with due caution especially since we share Mr Park’s
scepticism that 30 helicopters will be using the Omaka airfield even by 2038.

[186] That analysis assumes that the Omaka airfield will continue to grow as it has in
the recent past. However, as NZS 6805 recognises, there is a normative element to
establishing where outer control boundaries should go. That exercise of judgement
under the objectives and policies of the district plan and, ultimately, under section 5 of
the RMA requires us to consider whether the Omaka airfield can, or should, develop at
whatever pace supply (under the Aero Club’s policies) and demand drive.

6 Final submissions for CVL paras 30 and 31 [Environment Court document 39].



52

[187] It seems probable (and appropriate) that some constraints in growth of the
Omaka airfield — especially in helicopter numbers — will be appropriate due to two
constraints independent of development of the site. These are the recent residential
development east of the Taylor River, and the requirements of the Woodbourne airfield
as it grows. Mr Day stated®® that any 55 dB Ldn contour would expand on to the land
east of the Taylor River well before it reaches the site.

[188] Third, the Commissioners were influenced by the need for “employment” land.
While the obvious alternatives for the land are between the proposed Residential zoning
and the existing Rural zone, we accept that the realistic alternatives for the site are
residential versus some kind of “employment” use in the sense discussed earlier.

[189] We have found that industrial zoning of the site is likely to be an inefficient use
of the resource. Nor would that inefficiency be sufficiently remedied by consideration
of the Omaka airfield.

[190] It would (also) be inefficient to block residential development of the site because
of perceived future reverse sensitivities of the Omaka airfield sometime after 2030.
That is for two reasons: first, the best estimate of the 55 dB Ldn contour in 2038
depends on helicopter growth (30 helicopters operating out of the airfield) which we
consider is unlikely; and secondly, there are more than likely to be other constraints®*
on such growth of Omaka airfield use in any event-— for example complaints from
residents of the new subdivision east of Taylor River, and operational demands of the
Woodbourne airpoit as its operations increase in size and frequency.

7.3 Outcome

[191] Weighing all matters in the light of all the relevant objectives and policies, we
conclude comfortably that the scales come down on the side of PC59 in general terms.
We conclude that the purpose of the RMA and of the WARMP are better met by
rezoning the site part as Urban Residential 1 and part as Urban Residential 2 as shown in
the notified application subject to any adjustments for services as described by Mr
Quickfall in his evidence.

[192] Two new objectives were proposed by CVL for the new section 23.6.1 of the
WARMP. Those objectives are beyond jurisdiction as we discussed earlier. However,
they are well-intentioned, and the second in particular seeking to introduce urban design
principles — is potentially very useful. We consider they can be introduced as policies.

[193] We generally endorse the amendments to the policies and rules as stated in Mr
Quickfall’s Appendix 4 (subject to the vires deletions discussed at the beginning of this

263 Transcript pp 514-515.

264 Transcript p 160 lines 20-30.
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decision) but we expect the parties to agree on the amended policies and rules in the
light of these Reasons. For the avoidance of doubt we record that we regard the best
practice urban design principles identified in Mr Quickfall’s Appendix 4 as important
and expect them to be written into PC59 (since no party opposed them) although we
doubt whether they should be in “section 23.6” since that already exists in the WARMP.
Since we have some doubts as to our jurisdiction under section 290, we will make an
order under section 293 in respect of the urban design principles in order they may be
introduced as policies, rather than as objectives. In case it assists we see these as
implementing the urban growth objectives in the WARMP and thus tentatively suggest
they should be located there.

For the court:

[l

JRJ ac@n <JJ
Environient Judge

A J Shtherland
Environment Commissioner

Attachment 1: Site Map.
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DECISION OF THE ENVIRONMENT COURT

A:  The appeal is dismissed. The Council’s decision of 9 July 2014 in relation to the

land now subject to this appeal is confirmed.

B:  Any application for costs is to be filed within 10 working days of the date of this
decision, with any reply to be filed 10 working days thereafter.

REASONS
Introduction

[1] This appeal is against parts of the proposed Hamilton City District Plan (“the
proposed plan®).' It concerns the planning framework that should apply to a
1.7 hectare block of land owned by the A & A King Family Trust (“the Trust”) that fronts
onto State Highway 1 (“SH1”) at Greenwood Street (travelling north) and Killarney
Road, west Hamilton. It is depicted in the map attached to this decision.?

[2] Under the proposed plan this land is zoned industrial. The Trust wishes to
undertake certain commercial activities on its land but at the same time retain its
industrial zoning despite having sought a commercial zoning of the land in its notice of
appeal. The Trust has resource consent to construct a small supermarket on its land
which it has not yet implemented. Even though it is still able to implement its resource
consent, the Trust wants the supermarket to be specifically recognised in the proposed
plan and to complement it with a limited amount of additional retail and office

development over and above that which is already there.

[3] It is difficult, but not impossible to establish commercial activities such as these
in the Industrial Zone, so the Trust proposes a tailor-made overlay with a new objective,

policies and rules that make it easier for it to achieve its goal and to meet what it says is

' The proposed plan was notified in December 2012 and the Council’s decision on it was dated

9 July 2014.
2 Exhibit 1.



an unmet need for such activities in the nearby western suburbs. The Trust contends

that its overlay is the most appropriate planning framework for the land.

[4] The Council and the New Zealand Transport Agency (“the Agency”) disagree.
The Council says that the objective and the new policies attached to it are outside the
scope of the appeal because they were not reasonably and fairly raised in the Trust's
submission or the notified plan from which the appeal emanates. If they are within
scope, the Council says the notified plan provides sufficient zoned land to meet any
unmet commercial need in the western suburbs without adding the Trust’s land to the
available pool and that the Trust’s land, because of its location, is not suitable for such
activities. The Agency echoes this concern with particular focus on the transport
network.

[5] As well, both the Council and the Agency-contend that in different ways the
Trust’s proposal conflicts with the strategic direction of the Waikato Regional Policy
Statement (“the RPS") carried through into the proposed plan.

[6] Overall the Council and the Agency say that the industrial zoning of the land
without the overlay is the most appropriate planning framework for it.

(71 The questions in this appeal are therefore:

(a) are the Trust's new proposed objective and policies within scope? And

if they are,

(b) is the Council's industrial zoning or the Trust’s overlay the most
appropriate planning outcome for the land?

The statutory framework

[8] There is a right of appeal to the Environment Court if a person who made a
submission on the proposed plan does not agree with the Council’'s decision in respect
of it.> By virtue of s 290 of the Resource Management Act (“‘the RMA”) such an appeal

is heard de novo, and the Court may confirm, amend or cancel a decision made by the

¥ Clause 14, Schedule 1 of the Resource Management Act 1991.




Council, however the Court is required to have regard to the decision that is the subject
of the appeal.*

[9] The legal framework for plan reviews is set out in sections 31, 32 and 72-76 of
the RMA. The matters that need to be addressed were comprehensively set out by the
Court in Colonial Vineyard Ltd v Marlborough DC® and Reiher v Tauranga City

Council ® as follows:

[101 In examining a provision under the Act, including Section 32, we must
consider:

a) Whether it assists the territorial authority to carry out its functions in
order to achieve the purpose of the Act;

b) Whether it is in accordance with Part 2 of the Act;

c) |f a rule, whether it achieves the objectives and implements the

policies of the plan; and

d) - Whether having regard to efficiency and effectiveness, the provisions
are the most appropriate way to achieve the objectives of the
proposed plan, having regard to the benefits, the costs and the risks
of not acting.

[11] In doing so the Court must take into account the actual and potential effects
that are being addressed to consider the most appropriate provisions, if any, to
respond to this.

[10] As well, s 74 of the RMA requires a territorial authority to prepare and change its
district plan in accordance with its functions under s 31 (among other things). These
functions include the establishment, implementation, and review of objectives, policies
and methods to achieve integrated management of the effects of the use, development

or protection of land and associated natural and physical resources of the district.”

[11] Because the proposed plan was notified in December 2012, the relevant s 32
provisions are those which were in force prior to the amendments which took effect

from 3 December 2013. Relevantly, s 32(3) provides:

s 290A of the RMA.

[2014] NZEnvC 55.

[2014] NZEnvC 121.

Resource Management Act 1991, s31(1)(a).
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(3) an evaluation must examine—

(a) the extent to which each objective is the most appropriate way to
achieve the purpose of this Act; and

(b)  whether, having regard to their efficiency and effectiveness, the
policies, rules or other methods are the most appropriate for
achieving the objectives.

[12] The test under s 32 has been considered in many decisions of the Environment
Court, including Gisborne District Council v Eldamos Investments Limited,® Long Bay-
Okura Great Park Society Incorporated v North Shore City Council® Colonial Vineyard
Limited v Reiher referred to above to name a few. As well, the High Court considered it
in Shotover Park Limited and Remarkables Park Limited v Queenstown Lakes District
Council.'® In Shotover Park Limited, the term most appropriate was applied as follows:

[57] The RMA objective is “the most appropriate way” to achieve the purposes of
this Act. See above, ss 32(2)(a) and (b). The phrase “the most appropriate”
acknowledges that there can be more than one appropriate way to achieve the
purpose of the Act. The task of the territorial authority is to select the most

appropriate way, the one it considers to be the best.

[13] In addition, s 73(4) requires a council to amend its district plan to give effect to a
regional policy statement, however s 74(2)(a)(i) requires a council to have regard to any
proposed regional policy statement. At the time the proposed plan was notified, the
RPS was also proposed, however it has now been formally declared operative."" No
party took issue with the fact that the provisions of the RPS should be given effect to,
but in any event the difference in the wording to reflect if an RPS is operative or

proposed does not affect the conclusions we have reached.

The site and its context

[14] The 1.7ha site owned by the Trust consists of 18 lots held in 16 separate
certificates of title, with each title able to be developed separately.’> The site has one

% W047/2005.

®  A78/2008.

1% 2013} NZHC 1712.

" As of 20 May 2016.

2. Mr Manning, evidence-in-chief at [18].




existing access to Killarney Road and nine to Greenwood Street (two of which are not

currently used)."

[15] Currently, yard-based retail is undertaken on most of the site, being car yards
operated at 102-106 Killarney Road, 11-13, 21-25 and 27-35 Greenwood Street; a
vehicle service workshop at 37 Greenwood Street and a trade-supply depot with
ancillary retail at 15-17 Greenwood Street. Office activities are undertaken on the site.
There is a pocket of residential activity at 110 (A, B and C) Killarney Road, which abuts
the car yard at 104 and 106 Killarney Road to the south and east, and to the west abuts
other residences that front onto Smith Street. Smith Street runs parallel to Greenwood
Street (SH1) and can be accessed to the south from Killarney Road and to the north
from Bandon Street. |

[16] Most of the yard-based retail fronts onto Greenwood Street (SH1) but the
properties at 102-106 Killarney Road, as the address suggests, front onto Killarney
Road. The remaining car yard activity on Greenwood Street and the vehicle service

workshop also abut the residential area along Smith Street on their western boundaries.

[17] All of the above was pictorially depicted in Annexure 1A to Mr O’Dwyer’s

evidence-in-chief and to a lesser extent in Exhibit 1 attached to this decision.

[18] Under the proposed plan, approximately 1.4ha of the 1.7ha site (83% of it)
contains land uses that are provided for in the Industrial Zone." This is depicted in
Exhibit 1, which reveals that the bulk of the site, comprising yard-based retail, could be
operated as a permitted activity, the yard-based retail undertaken on the Killarney Road
sites could be conducted as a restricted discretionary activity, with the offices and
residential parts of the site being the only parts that would be non-complying. Food and
beverage outlets (no greater than 250m?) are permitted activities, and drive-through

services'® are assessed as a restricted discretionary activity in the Industrial Zone.

'3 Mr Apeldoorn, Transportation Assessment Report, 12 July 2015 at 542.

4 Mr O’Dwyer, evidence-in-chief at [53].

® Drive-through services (excluding service stations within the Rototuna Town Centre
Zone); means any premises where goods and services are offered for sale to the motoring
public, primarily in a manner where the customer can remain in their vehicle. Drive-through
services can include dispensing and associated storage of motor fuels (as the primary
activity) and the sale of associated goods, services, food and beverages, fast-food outlets
providing on-demand meals prepared on the premises for consumption therein or take away,
the provision of servicing and running repairs for light motor vehicles and any other activity of
a drive-through nature, including those ancillary to the above.




[19] To the north of the site, along Greenwood Street, are a mix of commercial
properties and a place of worship. Mr King referred to this portion of Greenwood Street
(SH1) as “grease alley”, as there are a number of fast food outlets situated there
including, on the eastern side, a Carl’s Junior and McDonalds, and on the northern side
a KFC.

[20] To the west of the site along Killarney Road to the Dinsdale Road roundabout is
residential land, much of which is earmarked under the proposed plan for residential

intensification.

[21]  To the east of the site, running parallel with Greenwood Street (SH1) is the main
trunk rail line. Crossing points to the rail line in the vicinity are limited to Killarney Road
and the Massey Street/Hall Street over bridge approximately 750m north-east of the
site. Further to the east of the main trunk line is the Frankton suburban centre. The
suburban centres closest to the site are Dinsdale, Frankton and Nawton.®

The relief sought by the Trust

[22] Inits notice of appeal the Trust sought a Business 5 zoning over a much larger
area of land, being a 5.9 ha block of land fronting onto Greenwood Street from Killarney
Road in the south through to Massey Street in the north. The Trust's site comprised
1.7ha of this land. After filing its evidence-in-chief, but before the hearing the Trust
amended its relief to seek a planning framework that retains the industrial zoning over u
the site, but applies an overlay known as the Greenwood Mixed-use Overlay (“the

overlay’) to it. Specifically the Trust proposes the following:"”

(a) add a new section to the purpose of the Industrial Zone (chapter 9.1k)) as

follows:

The Greenwood Industrial Mixed Use Overlay Area is part of the
Greenwood/Kahikatea drive corridor that has a number of consented
retail and office activities and has resource consent provision for a
supermarket. To provide for an integrated development of that site in
accordance with existing consents and compatible mixed use activities,
overlay provisions for the 1.7ha site will enable a small mixed use

development to occur at a scale and character that will not adversely

'8 Council Ex 2
7 Mr Manning, supplementary evidence, dated 19 August.




affect industrial activities in the Industrial Zone or impact adversely on the
strategic role and business hierarchy of the central city and other
business centres in the City.

(b) add a new objective (9.2.9) to reflect the purpose outlined in 9.1k) stating:

An integrated mixed use development opportunity is provided for within
the Greenwood Industrial Mixed Use Overlay area of a scale and
character that will not adversely affect industrial activity in the surrounding
Industrial Zone and will not adversely affect the strategic role of the

Central City and other business centres in the city.
(c) add three new implementing policies for the objective, as follows:

Policy 9.2.9b

The Greenwood Industrial Mixed Use Overlay area, in providing limited
retail and office development opportunities in the Industrial Zone, requires

the integrated development of the site.

Policy 9.2.9c

Urban Design outcomes and Traffic Management Safety and Efficiency
are best managed through the integrated development of the Greenwood
Industrial Mixed Use Overiay area.

Policy 9.2.9d

Caps on the extent of retail and office development within the Greenwood
Industrial Mixed Use Overlay area ensure that the viability and vitality of
the Central City and other Centres within the Commercial hierarchy are

not compromised.

(d) An explanation of the above provisions is also proposed.

[23] The main elements of the overlay rule framework to implement the policy
framework and which override the Industrial Zone rules (which otherwise remain in
effect) involve a new activity status table'® for the overlay area' and specific

standards® and provide for:

' Rule 9.3.5
'S |dentified in Figure 6-16 in Volume 2, Appendix 6.
% Rule 9.5.11




(a) development on the 1.7 ha site with a maximum gross floor area (GFA) of
7,000m2 %"

(b) within the maximum combined total of 5,600 m? for “commercial activity” %;

(i) supermarket with a maximum of 3,600m? GFA%,

(ii) total non-supermarket retail activity that is not otherwise provided for in
the Industrial Zone is not to exceed 2,000m? GFA retail (non-
supermarket) activity* ; and

(iii) total office activity is to occupy not more than 1,000m? GFA%:

(c) New supermarket activity under 3,600m? GFA is to be assessed as a
restricted discretionary activity?® and subject to the same provisions which

apply to a supermarket in the industrial Zone®’. These are:

Resource consent applications for new supermarkets in the Industrial Zone
must provide a Centre Assessment report, in accordance with section
1.2.2.19 (Information Requirements), which does the following:

(i) addresses assessment criteria H2 which reads:

Whether and to what extent the proposed Supermarket activity in the Industrial zone:

Avoids adverse effects on the vitality, function and amenity of the Central City and
‘a) | sub-regional centres that go beyond those effects ordinarily associated with
compet|t|on on trade competltors

Avoids the mefﬂaent use of exnstlng physncal resources and promotes a compact

b)

urban form

9 Promotes the efficient use of eX|st|ng and planned publlc and prlvate investment in
lnfrastructure

d) Is located W|th|n a catchment where smtable Iand is not avallable within the

busmess centres

Reinforces the primacy of the Central C|ty and does not undermlne the ro|e and
e) | function of other centres within the business hierarchy where they are within the
; same catchment as the proposed supermarket.

21 Rule 9.3.5

Rule 9.5.11.2.

Rule 9.5.11.3.

Rule 9.5.11.4.

Rule 9.5.11.5.

Rule 9.3.5.d.

Rule 9.5.4 and Rule 9.5.6.
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To demonstrate the above criteria can be satisfied an applicant must supply a Centre
Assessment report. The content of the Centre Assessment report shall be prepared in
| accordance with clause 1.2.2.19.

(i) demonstrates that the proposal will not undermine the role and function

of other centres within the localised catchment in the business hierarchy;

(d) new buildings, new activities, expansion of existing buildings and expansion
of existing activities are to be restricted discretionary (overriding all the
permitted and controlled activities in the Industrial Zone) with matters of
discretion and assessment matters addressing:*® design and layout,
character and amenity, hazards and safety, transportation and three waters

capacity and techniques.

Along with the cross-references to the general matters of discretion and
assessment matters, there are additions for design and layout and for
character and amenity. These include consideration of the design and layout,
the character and amenity and the transportation effects of development of
the whole of the overlay area, and integration of the proposed new or
expanded building or activity with the proposed full development of the
overlay area. For transportation, there are the additions of the preparation of
a broad integrated transport assessment (ITA) and the consideration of the
maximum practical reduction in the number of vehicle crossings to ensure

safe and efficient traffic management.

(e) commercial activities over the caps specified above are non-complying

activities;?®

(f) add new “integrated development standards”® to require the Trust to provide
an Overlay Area Development Plan with any application for resource consent

to show details of the whole overlay area and to include:*’

(i) title amalgamation. The proposed condition includes specific details of
the lots required to be amalgamated into one certificate of title. Non-
compliance with this standard results in the proposal being treated as a

non-complying activity;

%5 Rule 9.7xvii.
2 Rule 9.3.5h
Counsel for the appellants’ closing submissions at [154].

57 ¥ Rule 9.5.12.
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(i) a reduction in the number of vehicle crossings (one onto Killarney Road
and no more than three onto SH1 where the proposal includes a
supermarket and/or results in a total GFA of development greater than
3500m?), with failure of this standard resulting in the proposal being a
non-complying activity. There is also a requirement that the location,
function and controls of the vehicle crossings be addressed in the
required broad ITA; and

(ii) a staging plan to show how any staging of development within the

overlay area provides for the required integrated site development.

[24] Mr Manning (the planner for the Trust) referred to the above as a commercial
node; however in reality the Trust seeks a spot zone for the site to establish a new
commercial centre in the Industrial Zone whilst retaining its option to establish other
industrial activities alongside it. In particular, Mr King referred to the option of a fast
food drive-through being a possibility, such an activity being assessed as a restricted
discretionary activity in the Industrial Zone.*

[25] We signal that the type of commercial centre the Trust seeks does not fit within
the business centres hierarchy provisions of the proposed plan because it is neither a
suburban centre nor a neighbourhood centre, the two options nearest in kind to the

commercial centre the overlay seeks to provide for. More will be said of this later.

Are the Trust's new objective and policies within scope?

[26] The scope issue has arisen because the Trust has re-shaped the relief sought
by it over the course of the appeal, most relevantly in relation to the underlying zoning
that should apply to the site. The introduction of the overlay has proved challenging
because the objectives and policies of the Industrial Zone do not sit easily with what the
Trust proposes, so it has put forward the new objective and policies outlined above as

part of the package for consideration.

[27]) The new objective and policies that are at the heart of the Council’s challenge
about scope. Mr Bartlett QC submitted they are an attempt to back-fill something that
does not fit within the Industrial Zone. However, the Trust says that its relief has

%2 Transcript, p 396, line 18.
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remained the same in principle throughout the process. It argues that the new objective
and policies emphasise that the rules apply only to this site and the issues peculiar to it.

[28] It is the parameters (or scope) of an appeal that provides the Court with the
power (or jurisdiction) to hear it. If the new objective and policies are outside the scope
of the appeal, then they are not able to be considered as part of the Trust's relief. This
will impact on how well the Trust’s proposed rules fit within the unchallenged objectives
and policies of the Industrial Zone.

[29] MWt is useful to first outline the changes to the relief sought before analysing them
against the legal principles that have developed about scope.

The changes/iterations to the Trust’s relief

[30] Mr Bartlett QC provided us with a table which very helpfully set out the various
changes to the relief sought by the Trust which was largely accepted as correct by Mr
Manning during cross-examination. We have summarised the relevant parts of it

below:*®

(a) The relevant Trust submission on the proposed plan was dated 29
March 2013.% It opposed the proposed industrial zoning over a 5.9ha
block fronting onto Greenwood Street from Killarney Road through to
Massey Street (including the site) and instead sought a zone changé to
Business 6 (Suburban Centre Fringe) with the rules of this zone to
apply as a consequence. There were no amendments sought to any

objectives and/or policies of either zone.

(b) As is usual, a section 42A report was prepared and circulated to all
parties prior to the Council hearing on the proposed plan. In relation to

the Trust's site, it stated:*

Whilst it is acknowledged that commercial activities have occurred within
the Industrial Zone as a direct result of the permissive nature of the
Operative Plan, the purpose of the proposed plan is to reverse this ad-hoc
dispersal trend from occurring. To re-zone large tracts of Industrial Zone to

commercial would be contrary to the compact centres approach and the

% Transcript, p 140

% Submission number 281, agreed bundle of documents, Tab 2. Specifically, and relevant to
this appeal, it sought changes to Zoning Map 43A

% Agreed bundle of documents, Tab 4.
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strategic direction of the PRPS. No sufficient justification has been
provided to justify change of zoning of the large extent of land proposed or
any consideration given to the existing centres hierarchy. Policy 6.15, now
Policy 6.16 of the RPS is quite clear that commercial development is not
located on land specifically provided for industrial activities unless it is

ancillary to those industrial activities. No change is therefore proposed.

(¢) Mr Manning provided a statement supporting the Trust’s submission at
the hearing of the proposed plan before the commissioners.®®
Mr Manning considered it important to consider the existing
surrounding environment, which he described as comprising “a vast
maijority of existing premises that are of a retail-commercial nature”. He
referred to the regeneration of the adjoining residential area to the west
(Business Zone 6 - Suburban Centre Fringe); he referred to the site
having approval for a large retail development of approximately
3,600m? with at-grade parking; and he contended that the section 32
analysis by the Council was flawed because it did not detail any
rationale for retaining the area as industrial; nor did it examine any
alternative zoning. Mr Manning did not analyse or refer to any of the
then proposed RPS provisions.

(d) The Council decided to reject the Trust's submission to change the
zoning from Industrial to Business 6. The decision was expressed as

follows:

The submissions seek a change of zoning from Industrial to Business 6

zoning and are rejected as:

o It reduces the efficient and effective implementation of the Plan to
achieve its objectives;

¢ The relief sought is not considered to be valid in the context of ensuring
vitality and vibrancy of the higher order centres within the business
hierarchy;

e It contains no relevant justification as to why the alternative sought
would be more appropriate.

() On 19 August 2014 the Trust filed its notice of appeal to the

Environment Court.*” It sought as its relief to:

% Agreed bundle of documents, Tab 3.
% Agreed bundle of documents, Tab 6.
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(i) Apply a Business 5 or 6 zoning to the properties outlined in the 5.9ha
block of land fronting Greenwood Street bounded by Killarney Road
and Massey Street to the north;

(i) Alternatively to retain the industrial zoning over the land, but provide
an overlay to allow for convenience retailing and for the
existing/approved/ similar developments to continue to operate and

grow without having to place reliance on s 10 (existing use rights);

(i)  Such other consistent relief as appropriate to make provision for
ongoing commercial use of the land and make provision for commercial
use of those parts of it subject to existing resource consents for
commercial activities.

(emphasis added).

(f) After various case management steps were taken by this Court and it
became evident that a hearing would be necessary, an evidence
exchange timetable was directed which included Court-facilitated

expert witness conferencing.

(g) On 23 November 2015 the transport experts took part in such a witness
conference. At this point the land area concerned was stated to be the
1.7ha site owned by the Trust and not the 5.9ha block originally
covered by the notice of appeal. In other words, the appeal was
identified as being limited to the land owned by the Trust. Various
baseline scenarios were considered at the conference® upon which
estimates of the traffic likely to be generated by each were discussed.

The baseline scenarios used for the purposes of comparison were:

e Scenario 1 — the permitted baseline under the Industrial zoning in the

proposed plan.

e Scenario 2 — the consented baseline with the consented supermarket in
place and the remaining parts of the overall area taking the industrial

baseline.

% JWS transport experts, 23 November 2016; Mr Apeldoorn, evidence-in-chief, Appendix H.
The wording of the scenarios is that which appears in the JWS. The description and use of
the term “baseline” is not accepted by us as legally correct, however this does not affect the
figures produced.
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e Scenario 3 — the proposed Business 5 zone (as referenced in the July
2015 Traffic Design Group Report — paragraph 1), assumed to have a
maximum GFA of 7,000m>.

The Business 5 zoning was not a change from the Business 6 zoning
originally sought by the Trust; rather, it reflected the fact that both Business
5 and Business 6 zones had been merged into one Business 5 zone. For
all intents and purposes, therefore, the zoning sought at this stage by the
Trust remained the same, albeit for a reduced area (1.7 ha) with a
maximum specified GFA of 7,000m?.

(h) On 10 February 2016, Mr Manning filed his evidence-in-chief. The

)

relief addressed in his evidence sought to retain a Business 5 zoning
over the land.

On 7 April 2016 counsel for the Trust wrote to the Court and parties

outlining draft alternative relief for the 1.7ha site as follows:

() to retain the Industrial Zone over the land, but to add an overlay to
enable mixed use/commercial activities based on the suburban centre

zone rules;

(i) acap on commercial development of 5,600m? GFA, with the
remaining land to be subject to the underlying Industrial Zone

rules/standards.

On 8 April 2016 counsel for the Trust proposed a further version of the
alternative relief now sought by the Trust in the form of tracked
changes to chapter 9 of the proposed plan which deals with the
objective, policies and rules in the Industrial Zone. The tracked change
amplified that which had been relayed on 7 April 2016, but added the
following:

(i) anew addition to the purpose statement for the Industrial Zone;

(i) anew objective 9.2.7 and a new policy 9.2.7a together with a new
explanation;
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(iii) an additional assessment criterion H entitled “Function Vitality and
Amenity of Centres with particular focus on effects on the Frankton B5

Suburban Centre.”

(iv) There was a proposed cap on commercial development of 5,600m 2
GFA, but with any remaining GFA subject to the Industrial Zone
rules/standards, i.e. there was no overali cap for the site.

(k) On 11 April 2016 Mr Manning filed supplementary evidence. This
evidence referred to the additional objective and policies, and referred
to a site development capacity of 7,000m®> GFA with a 5,600m?
retail/office cap. The remaining GFA was to be “supplemented by
industrial development already provided for in the Industrial Zone up to
the site development capacity.”

(I) On 18 April 2016 a further version of the proposed relief was circulated
to the Court and the parties by counsel for the appellant in the form of
tracked changes to chapter 9 Industrial Zone including proposed
amendments to the Industrial Zone Purpose Statement, proposed new
objective 9.2.7 and proposed new Policy 9.2.7a together with a new

explanation.

(m) On 29 April 2016 a further version of the proposed relief was circulated
to the parties in the form of tracked changes to chapter 9 Industrial
Zone. This included a new Rule 9.3.4 requiring a comprehensive
development consent for the overlay area. This was the first time the
idea of a comprehensive development consent had been raised by the

Trust.

(n) On 6 May 2016 Mr Manning filed further evidence-in-chief. This
addressed the previous amendments that had occurred since his
supplementary evidence of 11 April 2016.

(o) On 9 May 2016 further tracked changes were circulated, however these
changes were described as modest and on 13 May 2016 Mr Manning

filed his rebuttal evidence, which included certain minor amendments.

(p) The hearing began on 13 June 2016. On the fourth day of the hearing
(16 June 2016) counsel for the Trust circulated amended and updated
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proposed relief — three more policies, 9.2.9b, ¢ and d were added; the
use of a comprehensive development consent was abandoned, and a
new rule was proposed in the activity status table in the list of activities
to include “new buildings and activities” as restricted discretionary
activities. New assessment criteria for these restricted discretionary
activities were added. Standards were also included to reflect caps on
commercial and office activities within the overlay. The key change to
the policies was to include a reference to integrated site development in
the objective and policies, as well as referencing traffic and amenity
effects.

(q) Further supplementary evidence and rebuttal evidence was filed by Mr
Manning in July and August 2016, and on 19 August 2016 Mr Manning
filed a further statement which had not been directed by the Court and
had not been provided for in timetabling directions. 1n relation to policy
9.2.8d, reference was made to caps on “total development” for the site,
and previous reference to “convenience” retail was deleted. The further
relief was refined to include reference to “supermarkets” in activity
status table 9.3.5(8) together with a cross-reference to the proposed
standards in rules 9.5.11.2 to 9.5.11.5, which has an activity status of
non-complying. A new activity j) was included in the proposed activity
status table for “development in excess of 7,000m? GFA within the
Mixed Use Overlay Area”, which was also identified as a non-complying

activity.

[31] This process of refinement and iteration extended into closing submissions,
when the amalgamation of titles and limitation of vehicle crossings to and from the site
were proposed to be included in the rules. Whilst some changes can be expected in
cases such as this, we consider that many of the changes (especially those made
during the hearing) were proffered significantly late in the piece, were reactive to
difficulties revealed during questioning and unfortunately gave the clear impression that

the relief sought had not been particularly well thought out.
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The legal principles

[32] The starting point is Schedule 1 of the RMA. It outlines the process to be
followed when a district plan is reviewed.*® The local authority that has prepared the
proposed plan must prepare an evaluation report (under s 32) in respect of it, and
publicly notify it.** Members of the public then have the opportunity to inspect the
proposed plan and make a submission in respect of it, with certain limitations applying
where the issue of trade competition arises.*’ A summary of all the decisions
requested by submitters must then be publicly notified*? and there is then a period
provided for certain persons to make further submissions on the plan.*® A hearing is
then undertaken unless no person filing a submission has indicated they wish to be
heard.** A decision on the provisions and matters raised in the submissions must then
be made® and notified,*® and there is a right of appeal to the Environment Court.*
Only a person who has made a submission on a proposed plan may appeal to the
Environment Court, but they can only do so if they referred to the provision or the
matter in their submission on the proposed plan.*®

[33] In Re Vivid Holdings Limited” the Environment Court determined that to
establish the right to appeal, a submission must first raise a relevant resource

management issue and then a particular form of relief must be:*

(a) Fairly and reasonably within the general scope of:

()  an original submission®'; or
(i)  the proposed plan as notified®®; or

(i)  somewhere in between®. ...

¥ |t also applies when there are proposed reviews of regional policy statements, regional plans

and regional coastal plans.

0" Clause 5, Schedule 1.

1" Clause 6.

*2 Clause 7.

“* Clause 8.

* Clauses 8B and C

" Clause 10.

“ Clause 11.

4" Clause 14.

8 Clause 14(2)(a).

49 11999] NZRMA 468.

%0 Above FN 19 at [19]

1" Countdown Properties (Northlands) Ltd v Dunedin City Council [1994] NZRMA 145; Royal
Forest and Bird Protection Society inc v Southland District Council [1997] NZRMA 408;
Atkinson v Wellington Regional Council W13/99 is a recent example referred to by Mr Todd

%2 Telecom NZ Ltd v Waikato District Council A74/97 at p.4

% CBD Development Group v Timaru District Council C43/99
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[34] In order to determine whether or not a form of relief is within scope, the Court
will need to consider the facts of the case and the inferences that can properly be
drawn from those facts. We were referred to two cases which illustrate this point.

[35] In The Church of Jesus Christ of Latter Day Saints Trust Board v Hamilton City
Council** neither the submission nor the notice of appeal made reference to the policy
provisions that the appellant sought to change, which included a new policy and an
amendment to an existing policy in order to provide consistency between the agreed
amendments to the rules determining activity status for the demolition of certain
heritage buildings and structures. In that case the Court held:

[40] Neither the appellant’'s submissions nor the notice of appeal raised Policy
19.2.3a in the relief sought; however, the test is not about determining whether
the policy was named in the submissions or appeal documents, but whether the
amendments sought are reasonably and fairly raised in the course of the

submissions.

[36] As the policy framework was raised in the course of submissions, the Court
found that the agreed relief was sufficiently inferential such that a person reading the
submissions would have contemplated that those matters were at issue.® The

amendments were determined by the Court to be within the scope of the appeal.

[37] In The Warehouse Limited & Ors v Dunedin City Council,*® the Court heard two
proceedings together; a reference in relation to a decision by the Council in relation to
the proposed plan’s zoning of the site as industrial, and an appeal against the refusal of
the Council to grant a resource consent to one of the appellants to build and operate a

large scale bulk retail store on the same site.

[38] In relation to the proceeding concerning the proposed plan change, the Court
considered a later proposal for amendments to objectives and policies when the
submission did not raise those particular matters. We were referred to in the following

excerpt from the case:*’

[74] We consider that a submission or (on appeal to this Court) a reference may

fail simply because it is inconsistent with wider objectives and policies of a

% [2015] NZEnvC 166.

% 12015] NZEnvC 166, at [46.
% €101/2001.

7" Above fn 32 at [76].
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proposed plan; each case has to be assessed on the particular wording of the

plan involved...

[75} However in other cases such an approach — whether by way of submission
(or resulting reference) or even by plan change or variation — might lead to a
substantial weakening of a (proposed) plan. Indeed results quite other than those
intended in the original plan may occur because the proposed method of
implementation does not implement or achieve any of the proposed plan's
objectives or policies. In such cases where no specified change has been sought
to the objectives and policies, the proposed zone (or rule) is unlikely to be
justifiable.

[76] In our view the correct approach when drafting a submission (or reference)
on rezoning is to ensure that the relief sought covers not only the issue of
rezoning itself, but also — and primarily — any necessary changes to the plan's

objectives and policies.

[77] We do not overlook the power given to a local authority by clause 10(2) of the
First Schedule to the Act to include any consequential alterations arising out of
submissions and any other relevant matters it considered relating to matters
raised in submissions. However in our view a change to the objectives and
policies which govern zonings (which are themselves either policies (North Shore
City Council v North Shore Regional Council) or methods of implementation) will
not usually be able to be perceived as a “consequential” change. We have
commented elsewhere that the tail should not wag the dog: objectives and
policies drive methods of implementation; not the other way round. So we do not
consider clause 10(2) can be used to widen the scope of a submission or

reference. ...

[39] Inthat case the appellant sought to add to an objective providing for large-scale
retail activity to the area affected by the plan change in circumstances where the
objective referred to two other areas within the city that did not include the site. The
Court considered that the only way to do this would be via s 293 of the RMA and that
an application would need to be made for this to occur, with the indication that the

proposed re-zoning would have to be re-notified.

[40] These cases are helpful, but do no more than highlight that each particular case

will depend on its facts.
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Analysis

[41] As outlined above, to establish jurisdiction a particular form of relief must be
fairly and reasonably within the general scope of an original submission, or the

proposed plan as notified, or somewhere in between.

[42] In the present case, the proposed plan as notified zoned the Trust's land
Industrial, and the Trust's submission in respect of it sought a Business 6 zoning (now
Business 5) over the land. Mr Lang’s point was that the relief now proposed by the
Trust is between those two ends of the spectrum of jurisdiction, being an industrial
zoning but with provision for business activities similar to those that can establish within
the Business 5 zone, or something in between. He submitted that the overlay as
opposed to a complete zone change was an option within the bounds of the two zoning
options, and was therefore something in between. If this is accepted, Mr Lang
submitted that a site-specific modification of the objectives and policies, to create
consistency between the objectives, policies and the rules of the zone was foreseeable.
Mr Lang referred to the use of overlay provisions being endorsed by the Council as a
way to resolve other appeals against the proposed plan. He referred to the A & A King
Family Trust (Greenwood Street corridor provisions) appeal,”® the Body Corporate

I59

550337 (Te Rapa corridor provisions) appeal™ and the Porters (activities on land

between Maui Street and Eagle Way) appeal.®

[43] We agree that the Greenwood Street corridor and Te Rapa corridor appeals are
relevant by way of analogy, but the Porters’ appeal, whilst being resolved by way of an
overlay, is not, as that concerned the use of s 293 of the RMA by the Court to achieve
the outcome proposed. We note that the Greenwood Street corridor and Te Rapa
corridor appeals both were resolved by including dedicated objectives and policies (in
the case of the Greenwood Street corridor) as well as additional permitted retail
activities, and a policy in respect of the Te Rapa corridor case.®’

[44] The question for us is whether the amendments sought were reasonably and
fairly raised in the course of the submission or the notified decision. On balance we
consider that they are. The Trust was seeking a commercial zoning over the land and
the Council was seeking an industrial zoning. What has subsequently been sought by
the Trust is something in between the two. Whilst Mr Bartlett QC correctly identified

%8 ENV-2014-AKL-000156.
% ENV-2014-AKL-000148.
% ENV-2014-AKL-000145.
" See [2016] NZEnvC 101 A & A King Family Trust v Hamilton City Council.
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that the original submission did not signal that the objectives and policies of the
Industrial Zone would be subject to amendment, this approach has been taken without
objection by the Council to other areas within the Industrial Zone that have been
amended through the appeal process. We have referred to these above.

[45] In all of the circumstances we consider that there is scope for the Court to
consider the new objective and policies, and that the real issue for us is whether they,
together with the accompanying rules, survive the legal tests applicable to plan reviews.
This decision has however been one we have considered very carefully, because the
iterations to the relief sought in this case and the timing of it have been well beyond

what we consider to be acceptable on appeal.

Which option best meets the legal tests for a plan review?

[46] There were two main areas which the Council contended were problematic for
the Trust's argument and which favoured the Council’'s proposed provisions. The first
concerned the very nature of the commercial activity sought to be undertaken on this
site (a commercial centre in an Industrial Zone), which it said fundamentally
contravened the business centres hierarchy approach and the approach to the use of
industrial land in the proposed plan for which there was no factual justification. The
second concerned transportationveffects which it and the Agency said would be greater
if the Trust's overlay was favoured, and would therefore not give effect to the RPS

provisions about transport or those in the proposed plan.

[47] We deal with both the commercial and transport topics in turn, however we first
provide a brief overview of the strategic direction signalled under the proposed plan
with reference to the RPS provisions and then address the relevance of the existing
unimplemented supermarket consent. This provides a context to both the commercial
and transport topics and are needed to understand the detail of the evidence called
about the need for the commercial centre on the site and the potential for adverse traffic

effects to arise if the overlay is incorporated into the proposed plan.

Overview of strategic provisions in the RPS and the proposed plan

[48] The proposed plan contains specific objectives and policies which are designed
to give effect to the RPS. We start therefore by outlining the relevant provisions of the
RPS and the background that informed them. The purpose of providing this level of
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detail is to signal that the strategic direction outlined in the proposed plan as it relates to
this appeal is one which has been developed over a long period of time with significant
input from all three territorial authorities within the Waikato Region (including the
Hamilton City Council), the Waikato Regional Council, tangata whenua (Tainui Waka
Alliance) and the Agency.

Future Proof Strateqy

[49] The development of the Future Proof Strategy (the strategy) preceded the
RPS.%" It is a growth management strategy and implementation plan for the territorial
areas of the Waikato District Council, the Waipa District Council and Hamilton City
Council (described in the strategy as “the future proof area’). The strategy was
developed within the broad context of the Local Government Act 2002 (LGA 2002) with
the regional council, tangata whenua and the Agency being directly involved in its
development. It takes a strategic, integrated approach to long-term planning and
growth management in the future proof area.®? The strategy’s operational and
implementation processes have been designed to be consistent with the RMA, the LGA
2002 and the Land Transport Management Act 2003 (LTMA).%

[50] Having identified the future proof area as one with on-going population growth
and significant levels of development, the strategy identifies 50-year land supply needs
in the future proof area and sequences its release and development according to its
ability to be serviced by appropriate infrastructure and equitable funding.®* The
strategic approach underpinning it is described as a “blend of compact settlement and
concentrated growth”. The rationale for this approach was to allow the costs of growth
to be identified early so that a more cost-effective form of infrastructure could be
delivered, and also because land use certainty would thereby be provided to the

community, developers, local and central government.®®

[51] The strategic options for land use were publicly consulted upon, as was the draft
strategy, and the settlement pattern scenario which forms the basis of the strategy was
selected on the basis of public feedback and the evaluation results.®*®* Whilst the
strategy is currently being updated, the evidence before us was that this will not alter

Formally known as the Future Proof Growth Strategy & Implementation Plan 2009.
Mr Tremaine, evidence-in-chief, at [15]. ’

& As FN 35 above, at [16].

% As EN 35 above, at [15].

% As FN 35 above, at [17].

% As FN 35 above, at [18].
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the fundamental principles of it or the overall approach to the settlement pattern it

promotes.®’

[52] The strategy contains key principles for business development, with the term

“business” encompassing both industrial and commercial activities.®® It identified that

devolved or out of centre retail and office development had the potential to undermine

the viability of the Hamilton Central Business District (the CBD), neighbourhood

centres, towns and villages.®®

[63] The strategy contains the following key approaches for business development:

(a) there is a focus on Hamilton CityHeart (being the CBD)’® as the commercial

and business heart of the future proof area, i.e. it is of regional significance;

(b) it seeks to ensure commercial and industrial developments are not located in
areas that undermine the areas of influence of the CBD, including the
extensive development of retail/mall shopping in locations not identified in the
strategy;

(c) it outlines that commercial activity should aim to maximise the use of existing

areas and facilities;

(d) it seeks to discourage the development of large format retail outside of the

CBD, suburban and town centres.”!

[54] The strategy contains actions to give effect to these matters. These include:"

e providing for suitable business and employment opportunities close to where

people live;

e agreed locations for business land; and

67
68
69
70

71
72

As FN 35 above, at [22].

As FN 35 above, at[23].

As FN 35 above, at [25].

Whilst the strategy refers to Hamilton CityHeart, we refer to it as the CBD for consistency
reasons.

As FN 35 above, at [26].

As FN 35 above, at [27].
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e developing a strategic approach to office and retail development and
ensuring that settlement patterns do not adversely impact upon the benefits
of the Waikato Expressway.

[65] Mr Tremaine, the implementation advisor for the strategy, gave evidence that
the Industrial Zone provisions of the proposed plan are consistent with these

approaches. His evidence was not challenged.”

The RPS

[56] The RPS implements key aspects of the strategy, including the settlement
pattern and gives statutory effect to its principles, approaches and actions.

[57] The RPS identifies issues relating to managing the built environment in Issue

1.4. It directs specific attention to the following matters:
(a) high pressure for development in Hamilton City:™
(b) increasing conflict with and demands for new infrastructure;”®

(c) the need to use existing infrastructure efficiently and to manage and enhance

that infrastructure;”

(d) unplanned dispersal of retail and office development having had
consequential effects on the function, amenity and vitality of some elements
of the CBD:”” and

(e) the integrated relationship between land use and development, and the

transport infrastructure network.”

[58] The Explanation to Issue 1.4 outlines that:

Efficient and effective infrastructure is crucial for our economic progress in social

and visible wellbeing. However, land use change can adversely affect this, for

> As FN 35 above, at [28].
Issue 1.4 a).

Issue 1.4 c).

Issue 1.4 ca)

7 |ssue 1.4 f).

Issue 1.4 g)
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example ribbon development along arterial roads can result in the slowing of
traffic and may consequentially affect the efficiency of transport along these

routes. ...

Hamilton Central Business District's continued viability, vibrancy and accessibility
is significant to the entire region. The previous planning framework has enabled
an unplanned dispersal of retail and office development which has contributed to
the under-performance of some elements of the Central Business District with

consequential effects on its function, amenity and vitality.
[59] The relevant objective addressing this issue is:

Objective 3.12 Built environment

Development of the built environment™ (including transport and other infrastructure) and
associated land use occurs in an integrated, sustainable and planned manner which
enables positive environmental, social, cultural and economic outcomes, including by:

¢) integrating land use and infrastructure planning, including by ensuring that
development of the built environment does not compromise the safe, efficient and

effective operation of infrastructure corridors;

e) recognising and protecting the value and long-term benefits of regionally significant

infrastructure®®

g) minimising land use conflicts, including minimising potential for reverse

sensitivity;
j)  promoting a viable and vibrant central business district in Hamilton city, with a
supporting network of sub-regional and town centres; and

k) providing for a range of commercial development to support the social and

economic wellbeing of the region.

™ The RPS bolds terms that are defined in its glossary.
% The RPS defines “regionally significant infrastructure” to include “significant transport
corridors as defined in Map 6.1 and 6.1A”".
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[60] Policy 6.16 of the RPS deals with commercial development in the future proof
area. “Commercial development” is defined in the glossary to the RPS as:

The range of commercial activities including office, retail and commercial service
provision.

- [61]  Particularly relevant to this appeal are the following parts of Policy 6.16:
Policy 6.16 - Commercial development in the Future Proof Area

Management of the built environment in the Future Proof area shall provide for
varying levels of commercial development to meet the wider community social
and economic needs, primarily through the encouragement and consolidation of
such activities in existing commercial centres, and predominantly in those centres
identified in Table 6-4 (Section 6D). Commercial development is to be managed
to ...

b) support and sustain existing physical resources, and ensure the continuing
ability to make efficient use of, and undertake long-term planning and

management for the ftransport network, and other public and private

infrastructure resources including community facilities;...

f) maintain Industrial Zoned land for industrial activities unless it is ancillary to

those industrial activities, while also recognising that specific types of

commercial development may be appropriately located in industrially zoned

land; and

o)} ensure new commercial centres are only developed where they are

consistent with a) to f) of this policy. New centres will avoid adverse effects,

both individually and cumulatively, on:

(i) the distribution, function and infrastructure associated with those
centres identified in Table 6-1 (Section 6D);

(i)  people and communities who rely on those centres identified in Table
6-4 (Section 6D) for their social and economic wellbeing, and require

ease of access to such centres by a variety of transport modes;

(i)  the efficiency, safety and function of the transportation network; and

(iv)  the extent and character of industrial land and associated physical
resources, including through the avoidance of reverse sensitivity
effects.

(underline added for emphasis)
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[62] Table 6-4 sets out a hierarchy of major commercial centres which identifies the
CBD as the primary centre in the region for commercial, civic and social activity and the
Te Rapa North Commercial Centre (The Base shopping centre) as the primary sub-
regional centre and Chartwell as a secondary sub-regional centre. Table 6-2 sets out
the number of hectares allocated for industrial land allocation within the future-proof
area and the timing or staging of its release. Industrial development is to be primarily
located in the strategic industrial nodes (Policy 6.14 ¢)) outlined in Table 6-2. The

overlay area is not one of these.
[63] The implementation methods in respect of Policy 6.16 include a requirement

that any new commercial development is managed in accordance with Policy 6.16

through the Council’s district plan.?’

The proposed plan

[64] Mr O'Dwyer, the Council’s city planning manager, gave evidence about the role
and influence of the strategy in the plan review and also addressed how the proposed
plan gives effect to the RPS provisions, which he described as being “directive about
the preservation of the industrial land resource in Hamilton”. He described the
introduction of the centres hierarchy within the proposed plan as also giving effect to
the relevant provisions of the RPS.22 Mr Manning did not fully address the ways in
which the Trust’'s most recent proposal gives effect to the RPS.

[65] The proposed plan involves a substantial shift in the policy approach to retalil
and commercial provision from the operative plan, reflecting concerns about the
outcomes of the approach in the operative plan which enabled dispersed, ad hoc office
and retail development across the city, including within the Industrial Zone and outside
the CBD. This, coupled with the strategy’s proposed land use pattern embedded in the
RPS (which was developed at around the same time as the proposed plan), and the
specific policies about industrial and commercial development, have influenced the

strategic direction of the proposed plan.

[66] Mr O’'Dwyer gave evidence of the policy shift and the reasons for it;*

¥ Policy 6.16.1.

8 As FN 10 above, at [26], [27].

8 As FN 10 above, at [22] - [28]. In this quote the PDP refers to the proposed plan and the
ODP refers to the operative plan.
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In contrast to the PDP, the ODP provided for a much wider set of land uses in the
Industrial Zone which enabled general office and retailing activities. This has
contributed to the distribution of these activities away from the established and
planned for commercial and business centres in Hamilton over a 10 to 15 year
period, while simultaneously diluting the industrial land resource and making it

harder to effectively plan and manage integrated infrastructure development.

Against that background, the most significant elements in the PDP that are
relevant to this appeal relate to introduction of a centres hierarchy to proactively
manage the location and distribution of office and retail development across the

city, and the preservation of industrial land for industrial purposes. ...

The decisions version of the PDP includes objectives, policies and land uses in
the Industrial Zone to ensure that Industrial land is primarily preserved for

industrial land uses.

The strategic direction of maintaining industrial land for industrial purposes also
gives effect to the relevant provisions in the Waikato Regional Policy Statement
(WRPS) that are directive about the preservation of the industrial land resource in

Hamilton.

The introduction of a centres hierarchy within the PDP is directly linked to the
policy position to preserve industrial land and also gives effect to the relevant

provisions of the WRPS which is now operative.

[67] The proposed plan gives effect to the RPS through the objectives, policies and
methods in chapter 2 Strategic Framewbrk, chapter 6 Business Zones, chapter 7
Central City Zone and chapter 9 Industrial Zone and through the city-wide

transportation provisions.

[68] Chapter 1 of the proposed plan is entitled Plan Overview. At 1.1.3 Plan

Structure, the following is outlined:
b) Strategic Chapter

This outlines the strategic objectives and policies for the future direction of the
City. It is intended that the Objectives and Policies of this chapter provide a
hierarchy of district-wide strategic considerations that sit over the Objectives and
Policies of specific zones, sites and features.

(emphasis added)
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[69] Chapter 2 Strategic Framework of the proposed plan is clear, unambiguous and

self-explanatory. We set out the relevant parts of it as follows:

2.1 Purpose

a) The principal purpose of this chapter is to provide clear and strong links
between the District Plan and the City’s Strategies, which are listed in Chapter 1:
Plan Overview, Section 1.1.2.2 — Integration of the Plan with Other Plans and
Documents. To this end, this chapter sets out the strategic objectives and
policies for Hamilton City. Other chapters contain objectives, policies and rules
that implement and support this strategic policy framework.

b) One of the key approaches to achieving a compact city and sustainable
management of physical resources is to recognise the existing and distinctive
business centres that will make up a business hierarchy. The overall aim is to
maintain the primacy of the Central City as a viable and vibrant metropolitan
centre.

Objective 2.2.4

Establish and maintain a hierarchy of viable and vibrant business centres that
provide a focus for retail, commercial and entertainment activities and serve the

social, cultural, environmental and economic needs of the community

Policy 2.2.4

2.2.4a) Business activity and development shall locate in the most appropriate

centre for its role, according to the following hierarchy:

i. The Central City is the primary business centre, serving the City and
wider region, and is the preferred location for significant office,

commercial, retail, entertainment and civic activities.

i. Chartwell and Te-Rapa North complement the Central City, to serve large
parts of the City and adjoining districts, and contain primarily retailing,

entertainment and services.

iii.  Suburban centres, to provide convenience goods, community services,
facilities and employment to service immediate suburban catchments.®*

iv. Ruakura Retail Centre, to serve the Ruakura Structure Plan area and

adjacent catchment.

% The suburban centres are noted on Figure 2.1a “Hamilton’s Plan at a Glance”, p 2-2.
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v.  Neighbourhood centres, to contain retailing and service activities to serve

immediate residential catchments.

2.2:4b) The distribution, type, scale and intensify of activities outside the Central
City does not undermine the viability, vitality and vibrancy of the Central City, its

amenity values, or role in meeting the needs of the region

Policy 2.2.5

2.2.5¢) Industrial Zoned land shall be safeguarded for industrial purposes.

[70] The strategic framework then drives the other provisions of the proposed plan
as referred to above, relevantly here chapter 9 Industrial Zone. Any discretionary or
non-complyihg activity has to consider the strategic framework objectives and policies,

which is a strong signal of their importance.®

The relevance of the unimpleménted supermarket consent

[71] As outlined above, the Trust's intention is to establish a small-scale
convenience shopping and service centre to serve the western suburbs and passing

traffic, with a supermarket as the “anchor” activity.

[72]  Resource consent to allow a supermarket development on the site was granted
on 12 February 2013 by the Council. Although Mr Swears (the transport expert for the
Agency) did not support the application, the Agency gave affected party approval to the
application.®® If not implemented, that consent lapses within 6 years, which now leaves

a life of 2.5 years.?’

[73] The supermarket consent has not been implemented. Mr King explained that
he intends to implement the consent, which will either take the form of a small
supermarket (such as a Four Square or Fresh Choice) or an ethnic supermarket.?® We
were told during the course of the hearing that the approved supermarket is 3,600m?
and covers 75% or 80% of the overlay area. Any change to the size of the supermarket

may involve an application to vary the conditions of the existing consent or a new

As in the proposed plan and stated directly under the heading of chapter 2.2 Objectives and
Policies: Strategic Framework. ‘

The Agency’s opening at [5.1], [5.3].

The appellant’s closing, 13 September 2016 at [88], Agreed bundle of documents volume 2,
p 22.

Transcript, p 379.
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consent. We were provided with a copy of the decision on the application to allow the
supermarket development at the site, but not all of the background documents or plans
referred to in the decision.

[74] There are requirements for a suitably qualified person to prepare for approval by
the Council a Landscape and Planting Plan before the consent is implemented
(conditions 20-22). That plan is to generally screen and soften the carparking area
fronting Greenwood Street and Killarney Road with a minimum of 2m wide amenity
planting and provide solid or wide screening in a minimum 2m area along the western
Amenity Protection Area boundary abutting the Residential Zone. One tree is to be
planted for each 15 car parking space.

[75] Conditions (6, 7 and 8) require a minimum of 180 vehicle parking spaces, with
four accessible needs parks and loading bays.

[76] There are conditions that relate to access:

(a) left-in, left out, right in access to Greenwood Street, the detailed design of
which is subject to approval by the Agency (conditions 10 and 13);

(b) left-in, left-out access to Killarney Road, the detailed design of which is
subject to approval by the Council (condition 11);

(c) yellow no-stopping lines along the site frontage on the western side of
Greenwood Street (condition 12); and

(d) a heavy/service vehicle exit to the north on Greenwood Street (condition 14)
with a sign advising operators not to use Bandon, Smith, Allen and Primrose
Streets (condition 15).

[771 Mr Apeldoorn, the traffic expert for the appellant, prepared a Transport
Assessment Report (TAR) which included two plans showing two possible design
layouts which he considered would meet the above conditions. The accesses to the
supermarket have never been submitted to either the Council or the Agency for
approval. For this reason, it cannot be assumed that either of the layouts will be

approved.

S e
o COURT Yo
b AR




33

[78] The unimplemented supermarket consent has not, in our view, reached the
stage where it could be considered as a permitted baseline, which in any event is not a
relevant consideration when considering a plan change appeal. In terms of this appeal,
however, we do not agree that it should be used as a springboard for further
commercial activity, or that the fact that consent was granted for it under a more
permissive planning regime means it should be given any particular weight when

assessing which proposal is the most appropriate.

The proposed commercial centre

[79] Apart from the strategic framework referred to above (the purpose set out in
chapter 2.1, Objective 2.2.4 and its related policies), an issue arose about whether or
not the objectives and policies in chapter 6 Business Zones and chapter 9 Industrial
Zone would apply to the proposed overlay. We heard a considerable amount of
evidence and submission on this topic, and without intending any disrespect to the
parties or counsel we have formed the view that the arguments somewhat miss the
point. This is because what the Trust proposes does not neatly fit within the Business
or Industrial Zones’ objectives and policies. The commercial centre is something more

than a neighbourhood centre, and considerably less than a suburban centre.®

[80] Mr Manning, the planning witness for the appellant, said he based the proposed
overlay and particularly the rule regime on the suburban centre provisions (with some
exceptions in terms of activity provision) which provided for a supermarket (unlike the

neighbourhood centre provisions which did not).*°

[81] Interms of the Suburban Centres (Business 5 Zone) Mr O’'Dwyer said:®*

The City’s residential neighbourhoods are served by numerous existing suburban
centres, being medium sized shopping centres also supporting community
services and facilities. Further, new centres are proposed as part of planned
residential expansion in the Rotokauri, Rototuna, and Peacocke Structure Plan
areas. Some of these centres are zoned at present (such as for Rotokauri) while

others are identified and clearly provided for as part of detailed structure plans.

% The business centres hierarchy comprises five tiers and is set out in chapter 6 of the
proposed plan at 6.1e) listed above.
% Chapter 6 Business Zone Suburban Centres Objective 6.6.2 and its accompanying policy;
Neighbourhood Centres — Objective 6.2.3 and accompanying policies.
' Evidence in chief, at 111-114.
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These centres are medium sized centres (ranging in area from 10,000-20,000m?

GFA). The centres are dispersed throughout the residential suburbs, and
generally (although not exclusively) located on higher order transport corridors
(major and minor arterial roads) and accessible to a large vehicle-oriented
travelling public. Supermarkets commonly anchor these centres supported by
limited office, community and other services to a suburban population

[82] Even if we were to evaluate the proposed overlay against the Suburban Centres
objectives and policies, there is still a need to understand the Business 5 zone in the
round — its purpose, function and nature and the reasons for the rule framework
including its activity mix, and the anticipated outcome. Mr Bartlett QC referred to it not
being a “pick and mix” exercise.”> There was no principled analysis to explain why Mr
Manning only selected the items he did, neither was any comparison of the rule
framework with the proposed overlay undertaken. Our analysis of the rule framework is

that a suburban centre is intended to be more than just retail and offices.

[83] If considered against the Industrial Zone provisions, the overlay would clearly
not be the most appropriate outcome, however the reality is that what is proposed does
not properly fit with the Business Zone objectives and policies and particularly those
that relate to suburban centres. \We cannot see how it would therefore, be relevant to
evaluate the overlay against these provisions. It is therefore not surprising and indeed
we would have thought crucial to the Trust’s case for there to be a new objective and
policies justifying the inclusion of the overlay within the Industrial Zone. A critical
question is, however, how the new objective and policies fit within the strategic
framework of the proposed plan. We return to this question after considering the
commercial and particularly retail and transportation effects that could arise if the

overlay is included in the proposed plan.

Commercial and particularly retail considerations

[84] Mr Robert Speer and Mr Fraser Colegrave for the appellant and Mr Tim Heath,
Mr Mark Tansley and Mr Phil Osborne for the Council as retail and economic experts,
and Mr Manning, Mr Speer and Mr O’'Dwyer as planning experts, gave evidence about

potential commercial and retail implications.

%2 Transcript, p 150 (8 September 2016).
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[85] We have felt it necessary to record our concern about the retail and economic
evidence provided to us. There was little attempt to present the evidence in a way that
facilitated evaluation on an “apples with apples” basis, for example by defining a
“catchment” and “core catchment’” and their physical location. A much sharper
identification of the issues and evidence addressing these would have shortened
proceedings and been of greater assistance. This lack of focus resulted in
considerable time spent in cross-examination on matters that, in the final analysis, we
have concluded are not material to our decision, with the result that we do not intend to
traverse them in detail.

[86] A large part of the case for the appellant was that the overlay proposal would
meet a potential and unfulfilled demand for retail in the western part of the city and that
there was insufficient supply of suitably zoned and available land to meet that demand.
That would mean the proposal would not conflict with the objective and policies for

suburban centres.

[87] While the appellant’'s witnesses considered the proposed new commercial
centre within the overlay to be a suburban centre and their evidence was based on this,
as outlined above, we have concluded that it is not. However, we accept that the
potential effect of the proposed new commercial centre on suburban centres in the
western suburbs is a relevant consideration. It may be that the new commercial centre
within the overlay would have potential effects on neighbourhood centres in the western
suburbs, but we had no argument or evidence on this point. There was no suggestion
that it would undermine the primacy, function, vitality, amenity or viability of the CBD, an
important plank in both the RPS and proposed pian policy framework.

[88] Another key issue was the effect on Frankton, the suburban centre in relatively
close proximity to the proposed overlay area. The appellant's case was that a new
commercial centre within the proposed overlay would not reduce the current trading
patterns at Frankton or inhibit the consolidation, or growth of it as a suburban centre. A
further key issue was whether there is a shortage of zoned land for retail in the western

suburbs.

[89] We understand the evidence to be that the provision of 1,000m? GFA of offices

is unlikely to have any significant adverse effect on centres in the business hierarchy,
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given that there is approaching 1,000m? GFA of office available on the site currently.®®

We set this issue aside as it is not determinative.

What are the likely implications for Frankton?

[90] As signalled above, Frankton is zoned as a suburban centre. Mr Heath gave
evidence that, from the whole of the western catchment, the Frankton suburban centre
derives 13% of its retail trade and attracts 1% of the retail spend from that catchment.*
It has been dominated by Forlongs department store with its household goods and
homeware for many years and most recently at the replacement outlets selling similar

products but established under a different business model. It has no supermarket.

[91] The appellant’s witnesses gave evidence that the provision of supply to meet
the convenience shopping demand from the western suburbs is not one of Frankton’s
actual roles. Its retail function is to meet the demand from the surrounding workforce
and a broader city-wide demand for destination shopping for household goods and
homeware, formerly at the Forlongs department store. Mr Speer also considered there
are a number of constraints against Frankton as a convenience shopping destination
for western suburbs residents, particularly poor accessibility and more easily accessible

locations by vehicles to other parts of the city.

[92] The Council's witnesses urged us to look beyond today’s snapshot of Frankton
and to the future when considering the potential for adverse retail effects on it.
Mr Heath and Mr Tansley gave evidence that the Frankton Suburban Centre is an
underperforming centre with sufficient capacity to meet any unmet retail demand. Both
considered that the failure of Frankton to attract custom from the western suburbs is the
product of its current physical state and the specialisation in its retail offering of
household goods and homeware. Both had a concern that introducing another “centre”
could have an adverse impact on Frankton’s ability to perform to the level envisaged for
an existing suburban centre. We took from their evidence that Frankton is an
appropriate location to promote supply to meet the demand from the western suburbs;
there are opportunities for revival and the need to give it a chance. However, our
assessment of their evidence is that this will be a challenging prospect, particularly

without a supermarket.

% Transcript, p 399 (13 June 2016).
* Mr Heath, evidence-in-chief, at [77], p 122.
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[93] The Council considers that Frankton has the potential and opportunity to
regenerate and it has embarked on a planning project to enable it to realize that
potential. The Council produced a plan entitled “Discover Frankton: The Frankton
Neighbourhood Plan” post-decision making on the proposed plan and we were
provided with a copy of it. We take it as n6 more than an indication of the Council’s
interest in promoting and regenerating Frankton.

[94] We accept from the evidence that the future area of influence from the overlay
proposal includes Frankton. We also infer from the evidence that the potential
regeneration of Frankton is likely to take some years and therefore extend beyond the
life of the proposed plan. While it may not be set back by the commercial development
of the overlay area (even under the most severe of the predictions by the retail
witnesses), there is still some uncertainty about that and it raises the question of the
need to take that risk.

Is there a shortage of zoned land in the western suburbs?

[95] Mr Heath relied on the existence of the wider western Hamilton catchment's
established network of centres designed to accommodate the area’s future
convenience retail and commercial services requirements as providing an adequate
supply. Mr Colegrave was critical of this, pointing out the Marketview data presented
by Mr Heath showed that western suburbs retailers currently capture only 22% of total
retail spend.*® Mr Speer’s evidence also made much of the under-supply of retail in the
western suburbs. Messrs Speer and Colegrove both referred to market research based
on Vehicle customer surveys at Dinsdale and Newton centres showing a strong fall off

in customer support at the railway lines.*

[96] None of the witnesses for the appellant made any evidential link to an alleged
shortfall of retail supply in the western suburbs with a lack of zoned capacity. No land
use study has been undertaken to show that there is insufficient zoned opportunity.
Mr Colegrave conceded that his analysis could not be relied upon to conclude that

there is a shortage of available zoned land for retailing in the western area® and

% Mr Colegrave, rebuttal evidence at [78].
% Economic — Expert Witness Conferencing Statement, dated 25 February 2016, p 2.
" Transcript p 473, lines 6-8.
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confirmed that he had no information to suggest a present shortfall of zoned
opportunity.®®

[97] When questioned about his conclusion that there is a lack of available capacity
within the suburban centres in the vicinity of the overlay area, Mr Speer acknowledged
that he had no objective information or data to support this proposition, other than
having walked around and looked at what may happen and what may be available.*®
Furthermore, he had not taken any advice from existing operators within these centres
about what they consider to be their long-term options in terms of peripheral

acquisitions, building and reconfigurations.'®

[98] During the hearing the Council drew our attention to the “Suburban Centres
Review August 2011", an assessment of the suburban centres and evaluation of the
current employment composition, the curreht and future retail floor space provisions
and land requirements of each centre. The Suburban Centres Review estimates the
level of provision required or that can be sustained by each localised catchment by
2041, factoring in both the retail and commercial sectors and their estimated growth in
demand. The “at grade” suburban centre land area forecasts (said to be more likely
than two-storey development for the centres in the western suburbs) involve a forecast
land area increase for Dinsdale from 2.4ha'"' to 4.6ha, Nawton 1.2ha to 2ha and
Frankton 1.5ha to 3ha.'®

[99] In closing, Mr Lang submitted that the Suburban Centres Review does not
address the question of supply to meet the additional demand, only the predicted future
demand. He highlighted Mr Speer's evidence where he said that he had recommended
to the Council (in a report prepared for the Council in 2009) that further work needed to
be done in relation to suburban commercial locations to address future demand. He
submitted that aithough the review considered likely future demand, it was not specific
about how that would be met through expanding existing commercial zones, new

commercial zones or other methods. However, we had no evidence about this.

[100] Mr Speer's evidence was that the new commercial centre proposed for the

overlay area made sense because it filled what he considered to be a “gap” in the

% Transcript p 481, lines 19-23.

% Transcript, p 435, lines 1-8.

1% Transcript, p 435, lines 9-12.

1% Given the 2011 current retail and commercial estimates, it seems unlikely that the
Countdown expansion in Dinsdale of 900m? has been factored in.

192 Suburban Centres Review, August 2011. Table 8 at [19].
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centres hierarchy and complemented and helped the hierarchy to be implemented in a
full way."® There was, however, a lack of thorough analysis by Mr Speer and other
witnesses as to the basis for this proposition and no/little systematic identification and
review of other potential locations for such a new centre with an analysis of their

respective costs and benefits.

[101] Even if there proved to be a shortage of zoned retail capacity (and we did not
have evidence to make a finding to that effect), the appellant did not adequately
consider the options for meeting that demand. The appellant relied on the existence of
the supermarket consent (a matter we have aiready discussed) and the immediate
availability of the Trust’s land in one ownership to provide the basis for justifying this

location for a new commercial centre.

[102] In our view land could be acquired or otherwise arranged to accommodate such

a purpose elsewhere to meet any need.

[103] We conclude that we should not lightly set aside the new approach to the
allocation of business/commercial centres and industrial land in the proposed district
plan, as this approach has been the subject of considerable focus through Future Proof,
the RPS and now the proposed plan. This process has sought to address the issues
facing Hamilton about the unplanned dispersal of retail and office development and has
developed strategy and policy to deal with them.

Traffic and transportation

General background

[104] The key traffic and transportation issues to be considered are the effects on the
road hierarchy, the need to integrate land use and infrastructure planning, including by
ensuring that development of the built environment does not compromise the safe,
efficient and effective operation of infrastructure corridors, and consistency with the

relevant objectives and policies.

[105] Evidence was provided by the following transport experts: Mr Mark Apeldoorn
for the appellant, Mr Alistair Black for the respondent and Mr Robert Swears for the

193 Transcript p 424, lines 23-30.
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Agency. Mr Andrew McKillop from the Agency and Mr Dylan Gardiner (a planner) also
gave evidence for the Agency.

[108] The Agency has the sole power to control and manage all state highways for all
purposes. This includes the Greenwood Street section of SH1. In addition, the Agency
funds 51% of the cost of maintenance and operations, renewals and capital works
associated with the Council's local road network. Mr McKiliop advised that the Agency

has:'%

...a significant interest in seeing that land use planning for the City is integrated
with the transport network” and “an interest in present and future land use
decision-making to ensure that the public receive value for money transport

outcomes from our investment.

[107] The Council is responsible for the local road network, which includes Killarney
Road and a number of other local roads in the vicinity of the site.

[108] As we have noted, the site is located on the corner of SH1 at Greenwood Street
and Killarney Road. The average current traffic volume on Greenwood Street south of
Killarney Road is approximately 25,000 vehicles per day (vpd) and this is projected to
increase to just over 30,000 vpd in round terms by 2041, with the new Southern Links
project (assuming it is built) in place. Average current traffic volume on Killarney Road
on the western side of Greenwood Street is 15,400 vpd and this is projected to increase
to around 18,600 vpd by 2041 with the new Southern Links project in place.'®

[109] Much of the evidence presented to us addressed the effects of traffic on the

road network and was more aligned to evidence that would be presented at a resource

consent appeal hearing than at a plan review appeal hearing.

Overall strateqic transport planning framework

[110] Itis clear to us from the evidence and from our reviews of the relevant planning
documents that comprehensive transport planning in Hamilton has been undertaken in
a manner very closely linked to land use planning over a number of years, with input

from the Council, the Waikato Regional Council, the Agency and other councils and

1% Mr McKillop, evidence-in-chief, paragraphs [4.2] and [4.3].
'% Transport Assessment Report dated July prepared by Traffic Design Group, Mark Apeldoorn,
evidence-in-chief, Appendix E.
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road controlling authorities in the general locality. This planning has included a
progression of inter-related and cascading processes starting with the Future Proof
Growth Strategy, the Hamilton Urban Growth Strategy, the Access Hamilton Integrated
Land Transport Strategy, the Waikato Regional Land Transport Strategy, the RPS and
the proposed plan.

[111] The evidence,'*® particularly that of the Agency, emphasised the importance of
the road hierarchy and the significance of SH1 in that hierarchy. The Upper North
Island Freight Story:107

...highlighted the constraint to inter-regional freight traffic caused by delays
along sections of SH1 through Hamilton, including the western corridor [which
includes Greenwood Street], and recognised that the effects of this constraint

are felt at an upper North Island scale.

Mr McKillop stated that SH1 is already under significant pressure which will not be

relieved by the completion of the Waikato Expressway alone.'®®

[112] The Regional Council is responsible for regional transport planning, and the
relevant objectives and policies set out in the RPS place a strong emphasis on the

integration of land use and infrastructure and the road hierarchy’s role in achieving that

109

outcome. For example, Objective 3.12 states:

Development of the built environment (including transport and other
infrastructure) and associated land use occurs when an integrated, sustainable
and planned manner which enables positive environmental, social, cultural and

economic outcomes, including by

’

¢) integrating land use and infrastructure planning, including by ensuring that
development of the built environment does not compromise the safe, efficient

and effective operation of infrastructure corridors;

e) recognising and protecting the value and long-term benefits of regionally

significant infrastructure.

1% Mr McKillop, evidence-in-chief, at [5.4].

197 “Upper North Island Freight Story”, 2013, Upper North Island Strategic Alliance.
1% Mr McKillop, evidence-in-chief, at [5.6].
% Mr Gardiner, evidence-in-chief, paragraphs [22] and {24].
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[113] Along with objectives and policies, the RPS also contains implementation
methods directing specific action in district plans. As outlined above, we are required to
give effect to an RPS or have regard to the provisions in a proposed RPS when
considering the options for the zoning of this site.

[114] We are also required under s 74 (2) (b) (i) of the Act to have regard to any
management plans and strategies prepared under other Acts. The proposed plan
identified the need to have regard to the following Waikato region strategies and plans

relating to transpor“c:110

(a) The Regional Land Transport Strategy (RLTS);
(b) The Regional Public Transport Plan;
(c) The Regional Road Safety Strategy; and

(d) The Regional Walking and Cycling Strategy.

[115] We have considered the relevant provisions of the RLTS, as well as the relevant
provisions of the RPS and the proposed plan, which we analyse in more detail later in
this section, but the remaining documents listed in (b) to (d) above are not material to

our decision.

Evaluation

[116] We now evaluate the potential traffic and transportation effects arising from both

proposals in light of the strategic transport planning framework we have outlined above.

Existing traffic environment

[117] The existing traffic environment is described in the Transport Assessment
Report (TAR) dated July 2015, which was prepared by the Traffic Design Group and
included as Appendix E to the evidence-in-chief of Mr Apeldoorn.

[118] Table 2 of the TAR shows that the existing activities on the site are generating
an estimated 259 to 266 vpd. To provide some context, this represents less than 1% of

the existing daily traffic volumes on Greenwood Street and Killarney Road.

"9 Hamilton City Council Proposed District Plan dated 13 November 2012, section 1.1.2.2 f)
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[119] The road safety history in the locality of the site was considered in the TAR for
the period 2009 to 2013 inclusive. In broad terms, the study area included the
Greenwood Street/Killarney Road intersection and both road frontages of the site
including the intersections of Killarney Road with Higgins Road and Killarney Lane.

[120] In paragraph 3.1 of the TAR it is noted “...that the Greenwood Street/Killarney
Road intersection has a typical crash rate of 1.1 injury crashes per annum and is
therefore performing marginally better than typically expected.” No other information is
provided in the TAR on the relative safety performance of the road network in the
locality compared to other localities, other than a note stating “Mitigating the risk of
these sorts of crashes has been considered in the access designs that are proposed in

the following section.”

Future traffic environment

[121] The TAR also considered possible future traffic environments, analysing three

possible future scenarios which were described as;

(a) Scenario 1 — the permitted baseline under industrial zoning in the proposed

plan;

(b) Scenario 2 — the consented baseline with the consented supermarket in
place and the remaining parts of the overall site taking the permitted

baseline; and

(c) Scenario 3 — the proposed Business 5 zone, assumed to have a maximum
of 7,000m* GFA.""

[122] The transport experts agreed the likely range of trip generation associated with
each scenario at expert conferencing prior to preparation of the TAR, and these were
used as the basis of preparing the TAR. In response to questions from the Court,
Mr Swears confirmed that the other traffic experts agreed with the basic predictions of

future traffic volumes contained in the TAR.'"?

" Traffic Expert Joint Witness Statement dated 23 November 2015, paragraph [16],

included as Appendix H to Mr Apeldoorn’s evidence-in-chief.
"2 Transcript, p 336.
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[123] The projected future traffic growth on Greenwood Street was set out in Table 3
of the TAR. The traffic flows from Greenwood Street and Killarney Road are

summarised above.

[124] Extra trips arising from five different development scenarios at the site were set
out in Tables 1 and 2 of Mr Apeldoorn’s supplementary evidence dated 15 July 2016.
We have summarised these below by referring to the scenario’s listed in paragraph
[122] and two overlay options:

Scenario 1 2,417;
Scenario 2 | 4,043;
Scenario 3 4, 969;
The proposed overlay 4,004;"°

Proposed overlay and consented supermarket area only,

plus permitted baseline elsewhere 5,028. '

[125] The TAR used Scenario 3 with a GFA of 7,000m? as the basis to assess traffic
effects on the road network. The appellant now proposes that the total GFA on the site
with the proposed overlay and remaining areas of the site permitted under the Industrial
Zone rules be capped at 7,000m? before non-complying activity status would apply. In
our view, the bases are broadly similar and the TAR traffic generation figures are
indicative of the overlay figures within the current bounds of estimating accuracy.
Accordingly, we consider that the TAR provides an appropriate basis for us to assess

the overlay proposal.

Traffic effects considered in our evaluation of the proposed overlay in terms of the
relevant objectives and policies

[126] While we do not give the existing supermarket consent any particular weight
when assessing which plan proposals are the most appropriate, it is useful to consider
associated traffic volumes given the proposed overlay provides for a supermarket up to

a cap of 3,600m? GFA to be assessed as a restricted discretionary activity.

"2 provides for overlay but does not include traffic from remaining areas of the site permitted
under the Industrial rules.

"4 provides an assessment of the maximum number of vehicles that could be generated with
the overlay and from remaining areas of the site permitted under the industrial rules.
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[127] We record the following findings in the TAR and related evidence that we

consider to be particularly relevant to our assessment under this topic:

(a)

(c)

(d)

(e)

The full overlay development of the proposed site is projected to increase
existing traffic volumes by more than the normal average level of variation
(set at 4% in terms of existing traffic volumes) between Kahikatea Drive and
Massey Street on Greenmount Street and between near Campbell Street
and Lake Rotoroa on Killarnéy Road; "

The potential for reductions in access crossings from seven to three on
Greenwood Street and from two to one on Killarney Road are agreed as
positive by all traffic experts if the traffic volumes are the same;

Traffic growth without either the consented supermarket or the overlay, will
result in levels of service at the Greenwood Street/ Massey Road
Intersection in 2041 being typically F (lowest level of service) in the evening

peak.116

Addition of either the consented supermarket or the overlay will increase
evening peak delays and 95" percentile queue lengths by 25% (circa 20
seconds and 80 metres respectively) for the southern leg in 2015.""" By
2041 the total evening peak delays on the same leg will increase by 48 to
63 seconds (to almost four minutes) and by 93 to 117 metres (to almost 800

metres) for the consented supermarket and overlay respectively.''®

We also took into account paragraph 41 of the joint witness statement by
the experts dated 23 November 2015, in which they agreed that “...where a
transport network (or portions of a transport network) is operating at a poor
level of service, a small increase in traffic volumes can create very
significant adverse effects.” This was confirmed by Mr Apeldoorn in
response to our questions, when he stated that “...when the system, for
example the intersection gets close to its operating capacity then very small
increments and additional traffic do very quickly ramp up the level of the
delay.” |

"5 TAR paragraph 7.1 and Figures 7, 10 and 12.
118 TAR Table 13.
"7 TAR Table 15.
"8 TAR Table 17.
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[128] There was no evidence to enable us to compare road safety with the reduced
number of access crossings and the increased traffic numbers from e&ither the
consented supermarket or the proposed overlay. While Mr Apeldoorn considered that
design options exist to address safety concerns, Mr Black and Mr Swears identified a
number of safety issues that concerned them. We did not get the impression that they
considered these concerns to be insurmountable but, in the absence of a firm proposal

put to them, they did not feel able to form a view on safety issues.

[129] We infer from Mr Apeldoorn’s evidence that a range of options exist to address
safety concerns in the vicinity of the Greenwood Street/ Killarney Road intersection and
also to ensure levels of service can be maintained or improved at that intersection.
However, that is only one of a number of issues we must consider, for example the

effects on evening peaks at the Greenwood Street/ Massey Road Intersection.

[130] The appellant advanced the proposition that if a proposal is put forward when
the first application restricted discretionary activity consent is made and it fails to
address traffic/transportation issues to the satisfaction of the Council (and the Agency
in relation to SH1), then appropriate modifications to the proposal could be required or
the consent declined by the Council, however there is no certainty that this wouid be
the case. We do not consider that we could or should rely on this submission as
providing a solution to the potential problem, particularly in view of the matters we refer

to in paragraph [157].

Significance of Greenwood Street and Killarney Road in terms of the road hierarchy

[131] Considerable emphasis was placed on the implications of the various options on

the Greenwood Street section of the network (in particular) and also on Killarney Road.

[132] There were references in the evidence to the various descriptions of where
Greenwood Street fits within the road hierarchy. It was described as being part of SH1,
a major arterial transport corridor; a national road corridor, a significant transport

corridor, regionally significant infrastructure and a regionally significant corridor.

[133] Killarney Road was described variously in different planning documents as a
minor arterial transport corridor, an arterial road corridor, a significant transport corridor

and regionally significant infrastructure.
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[134] It is evident to us from the various descriptions and definitions set out in the
different planning documents that both Greenwood Street and Killarney Road have
considerable importance in the road hierarchy, particularly Greenwood Street with its
function as a state highway that extends both within and beyond Hamilton. It is also
evident to us from the various planning documents that there is a requirement to
manage land use to take into account the road hierarchy.

[135] While we have reviewed carefully all of the definitions for the different road
categories referred to above as well as the evidence of different witnesses, we consider
the following matters relating to Greenwood Street to be particularly relevant to our

decision:

(@) The traffic experts agreed that the principal function of Greenwood Street:'*®

...is the movement of significant levels of goods and people between parts of
the City and beyond. ....Property access is either non-existent or heavily
controlled.

(b) Mr McKillop stated that SH1, of which Greenwood Street forms part, is a

transport corridor of national and regional strategic importance.120

(c) National road ... corridors are those roads ... that make a significant
contribution to the social and economic wellbeing of New Zealand by

connecting major population centres, major ports or international airports.'*!

(d) Desired RLTS investment outcomes for Greenwood Street for years 1 to 10
and 11 to 30 of the strategy are, respectively:

(i) Access, travel time reliability, safety and maintenance to improve safety
and support economic growth.
and

(i) Access, travel time reliability, safety and maintenance.'?

"9 Traffic Joint Witness Statement dated 23 November 2015, at [9].

120 Mr McKillop, evidence-in-chief, at [4.5].

2! One Network Road Classification system developed by Local Government New Zealand and
the Agency defines Greenwood Street as a National Road Corridor.

122 \Waikato RLTP, Function and desired investment outcome for Auckland and inter-regional
corridors, referenced in EIC of Mark Apeldoorn, paragraph 35
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(e) Greenwood Street is the sole arterial route carrying traffic through this

section of the city and there are no alternatives on the planning horizon.'**

(f)  No physical intervention measures are proposed in Greenwood Street or
Killarney Road within the 30 year planning period of the Waikato Regional
Land Transport Plan 2015 to 2045.'%

(@) Mr Swears considered that SH1 in the vicinity of the site is the most
vulnerable of any portion of the state highway through Hamilton.**®

[136] We accept, therefore, that the section of Greenwood Street/SH1 past the Trust's
site is a road of both national and regional significance that sits near or at the top of the
roading hierarchy. The RPS and proposed plan contain objectives and policies (and in
the case of the RPS implementation methods) that require us to recognise this.

Constraints on access to SH1

[137] While the majority of SH1 through Hamilton is a Limited Access Road (LAR),
the joint witness statement by the traffic experts confirms there is no LAR control on
Greenwood Street.'”® Similarly, there is no LAR on Killarney Road. Therefore, a
permitted activity on any of the existing sites within the Trust site can access
Greenwood Street under the proposed plan provisions without the need for a resource
consent if the land use and traffic generation is within/below the trigger thresholds
specified in Rule 25.14.4.3."%'

[138] Mr Swears placed considerable emphasis in his various briefs of evidence on
avoiding or minimising access to SH1 from the site. For example, in paragraph 6.34 of

his evidence-in-chief, he stated:

Although existing properties with direct access to SH1 are entitled to their
accesses, | consider it preferable for accesses along the SH1 frontage of the King
Appeal site to be minimised and, if possible, eliminated altogether; regardless of
the zoning (or Overlay as appropriate) for the Site.

2% Mr Gardiner, evidence-in-chief, at 56 (a).
24 Mr Apeldoorn, evidence-in-chief, at 33.
'25 Transport, p 26, (last part of hearing).

125 At 11.

2T Mr Apeldoorn, evidence-in-chief, at [26].




49

[139] Mr Apeldoorn noted that the desired investment outcomes for the Western
Corridor (Greenwood Street) in the WRLT are “access, travel time reliability, safety and
maintenance to improve safety and support economic growth.” He considered it
significant that access features as an outcome for Greenwood Street, but no other such

nationally significant corridor.'?®

[140] As a result of historical factors, it would seem that Greenwood Street’s ability to
function as a nationally significant corridor is partly compromised by the inability to fully
control access points to and from it. This is not something that can be remedied by us,
but it is a relevant factor that we consider should be taken into account when assessing
the two options before us. We consider a cautious approach is required given the
importance of Greenwood Street (SH1) in the roading hierarchy.

[141] In closing submissions, counsel for the appellant proposed a new rule 9.5.12 b)
to address the number of access crossings onto Greenwood Street. The rule proposes
that such accesses would be limited to three (from the current seven) once the level of
development reached 3,500m? GFA. Whilst we acknowledge that this accords with the
traffic experts’ opinions that the site should be developed comprehensively so that the
number of vehicle crossings on each road frontage is minimised, '?° some important
questions remain unanswered particularly with regard to traffic safety and what

happens until the 3,500m? GFA threshold has been reached.

Requirement to undertake an Integrated Transport Assessment (ITA) at the time of
assessment of a proposed plan review

[142] Ms Dickey and Mr Bartlett QC submitted that Implementation Method 6.3.8 in
the RPS required the Trust to prepare an Integrated Transport Assessment (ITA) to
support of the proposed overlay, and that the TAR was no substitute for it. An
“integrated transport assessment” is defined in the glossary to the RPS as “a

comprehensive review of all the potential transport impacts of a development proposal”.

[143] As outlined earlier in our decision, Policy 6.3 of the RPS relates to co-ordinating
growth and infrastructure. Section 6.3.8 of the RPS is an Implementation Method, not a

policy, and states:

128 Mr Apeldoorn, evidence-in-chief, at [35].
12 Traffic Joint Witness Statement dated 23 November 2015, at [30].
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Territorial authorities should ensure an Integrated Transport Assessment' is

prepared to support a structure plan, plan change or resource consent application
where the development may result in additional major trip-generating activities.
(underline emphasis added)

[144] It is clear that some of the implementation methods attached to Policy 6.3 are
mandatory (evidenced by the use of the word shall); for example Implementation
Method 6.3.1 which we have outlined in paragraph [113] above. However, some of the
other implementation methods outlined in relation to Policy 6.3 and some district plan
transportation provisions are not mandatory, as evidenced by the use of the word
“should” and not “shall’.

[145] Despite the above, Policy 25.14.2.1f of the proposed plan requires an ITA to be
undertaken “for new subdivision, use or development of a nature, scale or location that

has the potential to generate significant adverse transportation effects”.

[146] It is unclear to us if the intent of Implementation Method 6.3.8 is that an ITA
should be undertaken at the time of a plan change, or as an alternative could be
undertaken at the time of a resource consent application. Either way, we are satisfied
that it was not necessary for the appellant to prepare an ITA in this instance otherwise
taken to its logical conclusion, this would mean that an ITA would have had to be
prepared for every site or area to support the zoning attached to it in the proposed plan
if major trip-generating activities would be the result. There was no evidence to suggest
that this was required of either the Council or any other appellant in a similar situation to
the Trust.

[147] We are satisfied that the TAR provides sufficient information for us to gain an
appropriate understanding of the traffic implications arising from the overlay proposal.
Accordingly, we do not see the absence of an ITA at this time as fatal to the Trust’s

case.

Extent to which the proposed overlay could affect ability to meet relevant transport
objectives and policies

The Regional Land Transport Strategy

[148] We have reviewed the RLTS, but consider that most of the objectives and
policies in it are not sufficiently specific to assist us. Objectives and policies, which are

consistent with and inform our reading of the documents that follow, are:
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Policy P8 - Develop, maintain and protect key strategic corridors as defined in
section 4 of the plan in a manner consistent with their functions and desired
investment outcomes outlined in this section.

Policy P40 - Protect and promote SH1/29 as the preferred strategic road freight
corridor for investment between Auckland, Waikato and the Bay of Plenty regions.

The RPS and proposed plan

[149] There are a number of common themes throughout the RPS and proposed plan
that are relevant to transport and traffic issues. These can be summarised in broad

terms as:'®
(a) The need to integrate land use and transport planning;

(b) The management of effects on the function of transport infrastructure
and the transport hierarchy;

(c) The importance of the safe, efficient and effective operation of

infrastructure corridors and regionally significant infrastructure.

[150] The new objective, policy and rules included in the overlay would increase traffic
volumes on nationally or regionally transport corridors, which in our view would result in
less appropriate outcomes in terms of the overall transportation framework than those

that would occur under the proposed plan.

[151] We consider the proposed overlay could have some benefits in terms of Policy
2.2.1b | of the propdsed plan which relates to development being designed and located
to minimise energy use and carbon dioxide production by minimising the need for
private motor vehicle use (reflecting such matters expressed in the RPS). In an overall

context, we consider these benefits would be small and not material to our decision.

'3 |n particular see Waikato RPS Objective 3.12 ¢ and e and Policies 6.1 b and d and 6.6 a and
Implementation Method 6.6.1 a — ¢; District Plan Objectives 2.1.12, 2.2.2, 2.2.13, 18.2.1, and
25.1.2.1 relating to development suitability and Policies 2.2.1bi, 2.2.13a, 2.2.13c, 18.2.1a,
and 25.1.2.2aiii relating to development suitability. In the Transport Chapter 25: City-wide
Transportation Objective 25.14.2.1 and Policies 25.14.2.1e, Policy 25.14.2.1f relating to
Integrated Transport Assessments, and the transportation Appendix (15) such as under the
heading function in section 15.5 and the plan showing the sensitive transportation network in
15.9.
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[152] The principal issue of concern from a transport and traffic perspective is the
inability of the overlay to pass the “avoid” threshold in Policy 6.16 of the RPS which
states:

New centres will avoid adverse effects, both cumulatively and individually, on

iii) the efficiency, safety and function of the transportation network.”
(emphasis added)

And Implementation Method 6.16.1 entitled “District plan provisions” requires that:

Hamilton City Council, Waipa District Council and Waikato District Council district
plans shall manage new commercial development in accordance with Policy
6.16.”

(underline emphasis added)

[1563] The overlay clearly provides for new commercial development by proposing a
new commercial centre, but its provisions do not avoid adverse effects on the

efficiency, safety and function of the transportation network. This is because:

(a) the proposed overlay would adversely affect the efficiency of operation of the
Greenwood Street/Massey Road Intersection and possibly other intersections

to lesser extents;

(b) any additional local traffic generated from the overlay area would not avoid
~ adverse effects on the principal function of Greenwood Street which the
traffic experts agree “...is the movement of significant levels of goods and
people between parts of the City and beyond. Similarly, any additional local
traffic generated from the overlay area does not avoid adverse effects on the

function of Killarney Road; and,

(c) effects on safety of the transportation network, while potentially minor, are
unlikely to meet the “avoid” test with increased traffic numbers over a number

of intersections.

[154] Regardless of the uncertainty relating to safety, there is a real risk that the
provisions contained in the overlay would result in development outcomes that are
unlikely, in our view, to meet the “avoid” test contained in Policy 6.16 of the RPS. That

is an additional reason for concern when contemplating a proposal for a new
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commercial centre that does not neatly fit within the commercial centres hierarchy
established under the proposed plan.

Overlay policy and rule framework

[165] We now consider the overlay policy and rule framework and its implications,

including its workability.

[166] Aside from the additional activities that are restricted discretionary activities
(RD), the only difference from the Industrial Zone is that all new buildings and activities,
or changes to the existing ones, require RD consent at minimum (which means that
there are no permitted/controlled activities). That RD consent is in addition to any RD
consent that may be required under the Industrial Zone framework or under the City-
wide provisions of the proposed plan.

[157] Any RD consenting process would need to consider the objective and policies
for the overlay area. It is likely to take the caps provided for supermarket, retail and
office activity as indicating that these activities are suitable, given that the overlay
applies to a confined area and considering the objective and policies (particularly Policy
9.2.9d referring to the caps). It is unclear as to what the basis for declining consent
would be, even for transportation effects.

[158] We accept the Council's submission that the only way to provide certainty that
an integrated approach to the development of the site occurs, is to apply for resource
consent for the whole area once. That is not required by the rules contained within the
proposed overlay. There is nothing to prevent the appellant applying successively for
resource consent for different proposals at different stages on the site. If the
supermarket is developed, however, and it comprises 3,600m? GFA, it would occupy
approx 75% - 80% of the overlay area. Even a smaller supermarket than this would

mean the possibilities for integration may be limited.

[159] We conclude that the title amalgamation threshold requirement or condition, as
presented in the closing stages of the hearing, is uncertain. The Agency questioned
whether it was intended to be in perpetuity or until the land is fully developed and also
asked what the subdivision rules require. Would the decision-maker be in a position to
decline or grant consent to subdivision and for what reasons? We did not have any

evidence on these points.




54

[160] We now consider the additional discretion/assessment criteria offered by the
appellant as part of the overlay. We accept the Council's arguments that there are no

material benefits gained by the additional discretion/assessment criteria offered.

(a) In the current Industrial Zone the Council can already exercise discretion over
transportation matters in terms of trip generating thresholds and RD status
that would trigger an ITA and require consideration against the same
transport discretion/assessment criterion G. While we accept that there
would be benefits in confining the number of vehicle crossings in a new
threshold requirement or condition, we also accept the Council’s point that it
is unlikely that there would be the worst case scenario portrayed by the
appellant would arise, because the conditions attached to the consented
supermarket require the number of vehicle crossings to be reduced in any

event.

(b) ‘The Industrial Zone has design and layout as a controlled activity for new
buildings, alterations and additions, light industrial, service industrial and
ancillary residential unit as controlled activities. Policy 9.2.3 provides the
policy basis and Rule 9.6 constraiﬁs the matters of control — assessment
criterion B. Mr O’'Dwyer gave evidence that there was a deliberate choice by
the Council to accept a lower threshold of amenity in the Industrial Zone."

For these reasons we agree that the additional RD discretion/assessment matters

proposed are not necessary.

[161] For these reasons, too, we do not find the overlay proposal the most appropriate
approach.

Does the proposed overlay give effect to the RPS?

[162] A lot was made of this during the hearing and we have already covered some of
the arguments in preceding paragraphs. Mr Lang submitted that we must consider the
RPS is a high level document that does not assist in addressing the matters we must
consider. We agree with this submission up to a point, particularly given that the
centres hierarchy policy (Policy 6.16) is largely directed at protecting the CBD and sub-

*1 Transcript, p 299, lines 1-3.
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regional centres as we have identified. However, there is more to the policy in the RPS
than that.

[163] We accept that Policy 6.16 does not confine new centres to existing commercial
centres or greenfield centres, however there is some support for protecting existing
centres in Policy 6.16b). As well, Policy 6.16f) provides that commercial development
is to be managed to maintain industrially zoned land for industrial activities unless it is
ancillary, whilst also recognising that specific types of commercial development may be
appropriately located in industrially zoned land, even though it does not specify what
these types of commercial development might be. The most telling provision is Policy
6.16g), which anticipates the prospect of new commercial centres if certain things can
be met, but it does not specify where these new commercial centres are to be located.
The problem with the appellant’s proposed overlay is that it will not “avoid” adverse
effects on “the efficiency, safety and function of the transportation network”.

[164] When it comes to the question of whether the appellant’s proposed overlay
gives effect to Policy 6.16 for the future proof area, we simply conclude that it does not.
We do not accept there is any certainty in Mr Lang’s propositions that the proposed
overlay would involve minor or transitory effects on the efficiency, safety and function of
the transportation network, or be an enhancement.”® Neither do we consider that the
district plan provisions are sufficient and should be relied on to allow this fundamental

matter to be dealt with at a later stage.

[165] As to other provisions of the RPS, our attention was drawn to:

Policy 6.1 Planned and co-ordinated subdivision, use and development
Subdivision, use and development of the built environment, including transport,

occurs in a planned and co-ordinated manner which:
a) has regard to the principles in section 6A;

b) recognises and addresses potential cumulative effects of subdivision,

use and development;

32 Mr Lang drew on Environmental Defence Society Inc v The New Zealand King Salmon Co
Ltd NZSC38 [17 April 2014] at [145] in his closing: “It is improbable that it would be
necessary to prohibit an activity that has a minor or transitory adverse effect in order to
preserve the natural character of the coastal environment, even where that natural character
is outstanding. Moreover, some uses or developments may enhance the natural character of
an area.”
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c) is based on sufficient information to allow assessment of the potential
long-term effects of subdivision, use and development; and

d) has regard to the existing built environment.

[166] Implementation methods (6.1.1) include local authorities having regard to the
principles in section 6A when preparing, reviewing or changing district plans and
development planning mechanisms such as structure plans, town plans and growth
strategies. We considered the “General Development Principles” set out in section 6A,

particularly with reference to transport, but nothing hinges on this policy.

[167] Overall, for the reasons we have expressed, we cannot be satisfied that the
proposed overlay gives effect to the RPS. Even if the version of the RPS we were
required to consider was the proposed RPS and we had to have regard to it, we could
not be satisfied that the overlay provisions, particularly as they relate to transportation
effects, would be preferable to those which appear in the Industrial Zone.

Is the proposed overlay the most appropriate approach?

[168] We also conclude that the proposed overlay does not achieve the strategic

objectives and policies in the proposed plan. In summary our reasons are:

e It does not achieve Objective 2.2.5 and the associated policies and in
particular does not safeguard Industrial Zoned land for industrial purposes

and may result in other similar approaches elsewhere in the city;

e It cuts across Objective 2.2.4 and supporting Policy 2.2.4 and the hierarchy of
business centres, and has the potential to encourage other such

development to adopt similar approaches elsewhere in the city;

o It does not adequately integrate land use and development with the provision
of infrastructure under Objective 2.2.12 and has the potential to allow
development that compromises the safe, efficient and effective operation and
use of existing and planned infrastructure under Policy 2.2.13a, and results in

incompatible adjacent land uses under Policy 2.2.13d.

; .k;{
\‘\”f‘" N, [169] We have also found there are deficiencies in the objective, policies and rules

associated with the proposed overlay, including the integrated development proposition.

Those would also militate against the proposed overlay achieving efficient use and
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development of natural and physical resources, especially land, buildings and
infrastructure under Objective 2.2.12 and Policy 2.2.12d on development enabling and

encouraging the efficient use of resources.

[170] The Council submitted that the new policy direction contained in the proposed
plan should be given a chance on its “first road test”. In opening Mr Bartlett QC

submitted:'*®

To summarise, each zone in the PDP has a purpose and a function which is
designed to mutually support other centres and implement the centres hierarchy.
In turn, the hierarchy seeks to ensure an integrated approach to giving effect to
the WRPS and achieving the purpose of the RMA. Undermining the hierarchy at
this point in the PDP’s development and implementation will not only fail the test
in section 32, it will conflict with the function of the Council with respect to its
responsibility under section 31 of the RMA.

[171] We take the Council’s point. We are mindful that the planning framework of the
proposed plan review has been designed to ensure that the poor outcomes resuiting
from the operative plan, particularly the effects arising from ad hoc commercial

development, are not repeated.

[172] As we have said, the overlay does not provide for a suburban centre or
neighbourhood centre but creates a new kind of commercial centre. The overlay
proposal is not similar in nature to those contained in the Industrial Zone — either the Te
Rapa Corridor or the Greenwood Street Corridor which in our view are confined to
limited commercial activities largely reflecting the existing commercial activities
established within these corridors for some time. While the proposed relief of the
2,000m? GFA retail might be characterised as a “drop in the bucket’, the potential
cumulative effects of the proposal and new type of centre proposed in light of the
proposed plan policy present in our view a significant risk to the new centres hierarchy

policy approach.

[173] We do not agree with Mr Lang that the history of and (presumably exceptional)
reasons for applying the mixed use overlay to the site would be clear. We agree with
the Council that there is potential for the proposed overlay to encourage other non-
standard approaches to development in the Industrial Zone (and perhaps even a

business centre-based approach to something between a suburban and neighbourhood

'3 Council opening, at [35].
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centre). The undesirability of that outcome is also based on our consideration of the

deficiencies of the proposed mixed use overlay proposition advanced by the appellant.

Outcome

[174] For the reasons expressed above, we have decided that the appellant's
proposal for the site, a spot-zoned commercial centre within the Industrial Zone, is not
the most appropriate planning method to achieve the objectives of the proposed plan.
In particular, the overlay and what is proposed within it do not meet the strategic
objectives of the proposed plan. The new objective and policies were introduced late in
the piece to fill the gap created by the rule framework provided by the appellant as part
of its initial overlay proposal. Whilst we determined that the new objective and policies
were within scope of the appeal, they do little to address the wider strategic framework
of the plan which we have addressed in this decision in considerable detail. This
strategic framework has not been something that has been simply developed by the
Council in a vacuum. The genesis for the approach was developed some years ago
with input from other significant regional players, who it would seem for a variety of very
good reasons recognised the need to collaborate to try and address concerns about the
tack of integrated land use and infrastructure planning, ad hoc commercial and
industrial development, and the difficulties that are caused as a result. This
collaborative approach was led politically, but also included the Regional Council, the
Agency and tangata whenua. The strategic approach was publicly consulted upon and
was implemented through the RPS. The RPS was also a publicly consulted document.

[175] The reason we have felt the need to mention this is because the strategic
direction implemented through the district plan (as directed by the RPS) has been one
which has been developed over a lengthy period of time with considerable involvement

from others.

[176] We mention the above because the Trust's proposal cannot, in our view, simply
be seen as a site-specific proposal, even at a proposed plan review stage. It must be

seen within the wider context.

[177] We have decided that the fact of the supermarket consent should not be given
any particular weight when considering the most appropriate planning response for this
site, and we acknowledge that there is already existing office activity on the site and

that the retail component within the scheme of things is not significant. We have found
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that the other overlay provisions that have been applied to sites within the Industrial
Zone (the Greenwood corridor, Te Rapa corridor and Porters Mixed Use Overlay) are
all distinguishable and more limited than that which is proposed for this site.

[178] We have also found that, whilst there might be a shortfall of commercial supply
in the western suburbs, there is no evidence to support the proposition that there is
insufficient zoned land available to meet this need. Furthermore, the strategic policy
direction signals any unmet need occurring around existing centres, and we are not
satisfied on the evidence before us that this would not be a possibility.

[179] There is also the question of whether this site would be the best option for a
new commercial centre. The fact that the site fronts onto SH1 is problematic for the
Trust given Policy 6.16 g) of the RPS. Whilst the evidence establishes that a
supermarket is likely to be the largest generator of traffic, and despite the fact that there
is likely to be some solution to matters of access and design to mitigate adverse traffic
effects, this begs the question about whether or not, at this stage, it is appropriate that a
new commercial centre that does not neatly fit within the commercial centres hierarchy
established under the proposed plan, should be included in the proposed plan. The
evidence provided to us was not compelling enough for this to be, in our view, an

appropriate outcome.

[180] When considering the law that applies for plan review, we therefore find that the
Council-proposed zoning and provisions for the site are the most appropriate way to
achieve the objectives of the proposed plan. We are not persuaded that the proposed
overlay provisions would be effective or, indeed, efficient. Whilst we can see that there
would be benefits to the Trust, and perhaps to local residents, we do not agree that
these overall benefits outweigh the strategic objectives of the proposed plan. We do
not consider there will be any costs or risks associated with not accepting the overlay

that would outweigh the above benefits either.

[181] In conclusion we record that we have had regard to the Council’s decision under
s 290A of the RMA. That regard has been fleeting given that the proposal before us
has significantly changed since the hearing held in respect of the proposed plan.

[182] The appeal is dismissed and the Council's decision in relation to the land now
subject to this appeal is confirmed.
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[183] We do not encourage any application for costs. If costs are sought, any
application is to be filed within 10 working days of the date of this decision, with any

reply to be filed 10 working days thereafter.

For the court;

CE e O

M Harland
Environment Judge
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Introduction

[1] These are appeals on questions of law from a decision of the Environment

Court arising out of a proposed plan change to the Far North District Plan.

[2] Turners & Growers Horticulture Ltd has operated an export fruit-processing
facility in Kerikeri for many years. It has been concerned about the potential for
incompatible non-rural industrial and commercial activities to co-locate in the
Rural Production Zone in Northland since Northland Waste Ltd took steps to

establish a waste transfer station on a site adjacent to its Kerifresh facility in 2011.

Plan Change 15

[3] The Far North District Plan is “effects-based” meaning that its provisions are
directed at the environmental effects created by different land uses rather than the
activities that generate these effects. Far North District Council came to recognise,
however, that the Rural Environment provisions in the Plan are overly permissive
and inadequate to address concerns arising out of incompatible land uses.
Accordingly, it initiated a three-stage review of these provisions. The first stage in
this process led to Plan Change 15 — Rural Provisions. This sought to address these
issues principally through the introduction of a Scale of Activities rule which would
limit permitted activities by reference to the number of persons involved in the

activity per site or per hectare depending on the nature of the activity.

[4] Council also proposed a number of amendments to the existing Plan rules as
part of Plan Change 15. One of these was a change to the Keeping of Animals rule,
which would increase the boundary setback for factory farming and boarding
kennels from 50 metres to 300 metres (except where the boundary adjoins a
Residential, Coastal Residential or Russell Township Zone, where the minimum
setback would remain 600 metres). The setback for catteries was to remain 50

metres.

[5] Plan Change 15 is particularly significant because it applies to a vast area.
The area covered by the Far North District Plan is the second largest area covered by

any territorial authority in New Zealand. The Rural Environment provisions dealt



with in Plan Change 15 will apply to the entire Rural Production Zone which

comprises about 70 per cent of this area.
Turners & Growers’ submission on Plan Change 15

[6] After Plan Change 15 was publicly notified in June 2013, Turners & Growers
lodged a submission proposing the introduction of activity-based controls in the
Rural Production Zone so that industrial or commercial activities, such as a waste
transfer station, would be identified as discretionary or non-complying activities
requiring consent. Alternatively, Turners & Growers sought various amendments to
the existing rules, including a radical change to the Keeping of Animals rule by
changing its name to Potentially Incompatible Activities and extending its scope
from factory farming, boarding kennels and catteries to any non-rural industrial or

commercial activity, including a waste transfer station.
Council decision

[7] Northland Waste and various other submitters opposed the changes sought by
Turners & Growers to the Keeping of Animals rule and Council accepted the
recommendation of the Independent Hearing Commissioners not to make them. The
net result was to increase the setback only for boarding kennels from 50 metres to
300 metres (except where the boundary adjoins a Residential, Coastal Residential or
Russell Township Zone, in which case the minimum setback remained 600 metres).
In August 2014, Council confirmed changes to the Keeping of Animals rule from that

appearing in the District Plan as shown below:

8.6.5.1.6 KEEPING OF ANIMALS

(a) Any building, compound or part of a site used for factory farming et
beardingkennels or a cattery, shall be located no closer than 50m
from any site boundary, except for a boundary which adjoins a
Residential, Coastal Residential or Russell Township Zone, where
the distance shall be a minimum of 600m.

(b) Any building, compound or part of a site used for a boarding kennel
shall be located no closer than 300 metres from any site boundary
except for a boundary which adjoins a Residential, Coastal
Residential or Russell Township Zone, where the distance shall be a
minimum of 600m.




Turners & Growers appeal to the Environment Court

[8] Turners & Growers appealed to the Environment Court against Council’s
decision to reject its proposed amendments to the Keeping of Animals rule. This was
on the grounds that Council’s decision would not achieve the purpose of the
Resource Management Act 1991 (the Act), was contrary to Part 2 and other
provisions of the Act, and was inconsistent with the purpose and principles of the
Act. In particular, Turners & Growers contended that the District Plan does not
contain appropriate mechanisms to avoid incompatible non-rural industrial and
commercial activities from locating in the District’s rural areas, is unable to protect
lawfully established activities from adverse reverse-sensitivity effects that can result
when non-rural industrial and commercial activities locate in the rural environment,
and the rules do not give effect to, and will not achieve, the objective and policies of

the Plan.

[9] In its notice of appeal, Turners & Growers sought amendments to the
Keeping of Animals rule, including changing its name to Potentially Incompatible
Activities and extending its scope to any “non-rural industrial or commercial activity
(such as a waste transfer station, factory or trade processing facility)” but proposed
that these activities would be subject to a boundary setback of 100 metres (instead of
300 metres as earlier proposed). However, where the boundary adjoins a
Residential, Coastal Residential or Russell Township Zone, the minimum setback
would be 600 metres. Turners & Growers also sought such further or other relief as

the Court considered appropriate to address the concerns raised.

[10] At the hearing of the appeal in the Environment Court, Turners & Growers
sought modified relief by proposing the deletion of the Keeping of Animals rule
altogether, amendments to Rule 8.6.5.1.4 — Setback from Boundaries, the insertion of
a new rule, Rule 8.6.5.1.12 — Outdoor Activities, and the addition of assessment
criteria. The detail of these newly proposed amendments were recorded in the

. . . 1
Environment Court’s decision as follows:

(a) any building for a non-rural industrial or commercial activity that is
proposed to be erected within 100m of any site boundary (other than

At[15].



a road frontage) to obtain resource consent as a restricted
discretionary activity; and

(b) the insertion of a new rule 8.6.5.1.12 — Outdoor activities, to require
any of the specified industrial or commercial activities undertaken
outside consent as a restricted discretionary activity where it is
proposed to undertake that activity within 30m of any site boundary
(other than a road frontage).

Environment Court decision

[11] The Environment Court dismissed the appeal in a decision delivered on
17 March 2016.> The Court considered that it would be difficult to categorise non-
rural commercial and non-rural industrial activities as would be required under

3
Turners & Growers’ proposed amendment:

We have a fundamental difficulty in trying to understand how such activity
categorisation is going to be able to occur within the context of an effects-
based plan that has virtually no method of dealing with the identification and
compartmentalisation of activities.

[12] The Court concluded that fundamental changes to the Plan would be required
to accommodate the proposed move to a more activities-based plan.* The Court was
also not satisfied that the introduction of these arbitrary setbacks across such a

significant land area was justified or appropriate:

[87] ... it is difficult to see how the significant increase in setbacks will
achieve the purpose of the Act. There is no adverse effect that we are
satisfied is going to be significantly addressed by the appellant’s proposed
provisions. Moreover, there appear to be adverse effects from the proposed
method, including the fact that many of the sites within the district would
require some form of resource consent. ... We think the Council was rightly
concerned about the addition of further regulatory, and potentially,
development costs.

[88]  Although we acknowledge that the objectives and policies of the
plan now provide for managing the adverse effects of incompatible
activities, we are not satisfied that the Appellants’ proposed standards are the
most appropriate way to achieve these objectives or policies.

[89]  Furthermore, we cannot see how the proposed increased setbacks
would assist the territorial authority to carry out its functions to achieve the
purpose of the Act. ...

[91]  What the evidence establishes to our satisfaction is that an increased
setback across the district is not the only or the best method to achieve the

Horticulture New Zealand Limited & Anor v Far North District Council [2016] NZEnvC 47.
At [56].
Y At[59].



purpose of the Plan as it stands. We accept that more sophisticated and/or
different approaches may yield the same or better results, although these are
not clearly set out before us as options at this stage. ...

[93]  Accordingly, though a setback provision might achieve the purposes
of Part 2, and might achieve the objectives and policies of PCI15, we
consider it a particularly coarse measure to be adopted over an entire zone of
this size when there is no clear purpose or outcome established.

[101] The Council has acknowledged that a change to the status quo is
necessary by introducing PC15. Are the provisions of PC15 sufficient or is
there still a significant risk if the setbacks sought are not introduced? We
conclude that there is no more than poorly defined or inchoate risk. We
conclude the risk of acting in such an arbitrary manner over such a large area
of land is significant. Given our conclusion that the purpose of the
constraint is ill defined, we would be imposing a significant burden on
landowners to address far more localised issues around horticulture near
Kerikeri. The lack of sufficient information about impacts beyond Kerikeri
concerns us. Even in the immediate area the provisions seem to do little to
address the risks of adverse effects on Turners & Growers or on the irrigated
lands around Kerikeri. We conclude a more focussed approach needs to be
taken on these issues in the next phase of the Plan review.

[112] Further review of the Plan and the effect of the current provisions
may support the need for further or targeted controls, but they are not
appropriate at this stage. Much better analysis is required than that produced
by any of the parties and their witnesses to justify the changes proposed by
Horticulture NZ and Turners & Growers.

Turners & Growers appeal to the High Court

Turners & Growers appeals against the Environment Court’s decision on two

principal grounds.

The first is whether the Environment Court erred in its evaluation of the

Plan Change under s 32(3)(b) of the Act. That provision requires an evaluation of
whether, having regard to their efficiency and effectiveness, the policies, rules or
other methods are the most appropriate for achieving the objectives of the proposed

plan. Turners & Growers contends that the Environment Court made the following

errors in carrying out this evaluation:

(a) error 1 — the Court wrongly considered Part 2 and Council’s functions

under s 31 of the Act;



(b) error 2 — the Court failed to evaluate whether the Plan’s methods

would achieve the objectives and policies;

(©) error 3 — the Court’s conclusion that it would be inefficient to impose
the setbacks sought by Turners & Growers on the basis that restricted
discretionary resource consent would inevitably be obtained for new
activities that would breach those setbacks was not in accordance with

the Act and was not open to it; and

(d) errors 4 and 5 — the Court wrongly focused on the effects of
Northland Waste’s activities on Turners & Growers’ Kerifresh facility
when considering the appropriateness of the proposed setbacks. In so
doing, it failed to take into account a relevant consideration, namely
the potential effects of other activities sought to be controlled by the
setback across the entire Rural Production Zone (error 4) and it
applied the wrong legal test (error 5). Turners & Growers argues that
the correct question was whether the objectives and policies would be
more appropriately achieved by introducing a zone-wide setback

requirement.

[15] The second ground of appeal raised by Turners & Growers is whether the
Court’s conclusion, that the setbacks it sought were not the most appropriate method
to achieve the objectives of the Plan as proposed to be amended, was open to it on

the evidence.

[16] The respondents maintain that the Environment Court made no error of law

in dismissing Turners & Growers’ appeal.

Northland Waste s cross-appeal

[17] Northland Waste cross-appeals against the decision on grounds set out in an
amended notice of appeal filed without objection during the course of the hearing in
the High Court. In its amended notice of appeal, Northland Waste contends that the

Environment Court would have had no jurisdiction to grant the relief sought by



Turners & Growers at the hearing because this went beyond the scope of the relief
sought in its original submission to Council and was also beyond the scope of the
relief sought in its notice of appeal to the Environment Court. In particular,

Northland Waste argues that:

(a) Turners & Growers’ notice of appeal to the Environment Court
impermissibly sought amendments to Rule 8.6.5.1.6 — Keeping of
Animals in materially different terms to those it proposed in its

submission to Council on Plan Change 15; and

(b)  the relief sought by Turners & Growers at the Environment Court
hearing (deletion of proposed Rule 8.6.5.1.6 — Keeping of Animals;
amendment to Rule 8.6.5.1.4 — Setback from Boundaries; the insertion
of a new rule, Rule 8.6.5.1.12 — Outdoor Activities; and the addition of
assessment criteria in Rules 8.6.5.3.4 and 8.6.5.3.8) was
impermissible because these proposed changes were outside the scope

of both its original submission and its notice of appeal.

[18] Council and Federated Farmers support Northland Waste’s cross-appeal.

Approach on appeal

[19] Section 299 of the Act provides for appeals to the High Court from a decision
of the Environment Court, but only on questions of law. To the extent that the appeal
challenges factual findings, the appellant faces the very high hurdle of showing that
there is no evidence to support the determination, in other words, the true and only

reasonable conclusion contradicts the determination.’

[20] It is convenient to address Northland Waste’s cross-appeal first because it

raises a jurisdictional issue.

> Edwards v Bairstow [1956] AC 14 (HL) at 36, applied in Bryson v Three Foot Six Ltd [2005]
NZSC 34, [2005] 3 NZLR 721.



Northland Waste’s appeal

[21]  Although not raised even in the amended notice of appeal filed at the hearing,
Northland Waste argued that Turners & Growers’ original submission to Council
proposing amendments to the Keeping of Animals rule was impermissible because,
by proposing to change its name to Potentially Incompatible Activities and extend its
scope to non-rural industrial or commercial activities (such as a waste transfer
station, factory or trade processing facility), it went well beyond what could be

regarded as a submission “on” Plan Change 15.

[22] The leading authority on whether a submission is “on” a Plan Change is the
decision of William Young J in Clearwater Resort Ltd v Christchurch City Council ®

Two aspects require consideration:’

1. A submission can only fairly be regarded as “on” a variation if it is
addressed to the extent to which the variation changes the pre-
existing status quo.

2. But if the effect of regarding a submission as “on” a variation would
be to permit a planning instrument to be appreciably amended
without real opportunity for participation by those potentially
affected, this is a powerful consideration against any argument that
the submission is truly “on” the variation.

[23] This decision was endorsed by Koés J in Palmerston North City Council v
Motor Machinists Ltd as remaining applicable following the amendments to the Act

in 2009.® Kos J explained the significance of the two limbs of the Clearwater test:

[75] Inherent in such sustainable management of natural and physical
resources are two fundamentals.

[76] The first is an appropriately thorough analysis of the effects of a
proposed plan (whichever element within it is involved) or activity. In the
context of a plan change, that is the s 32 evaluation and report: a
comparative evaluation of efficiency, effectiveness and appropriateness of
options. Persons affected, especially those “directly affected”, by the
proposed change are entitled to have resort to that report to see the
justification offered for the change having regard to all feasible alternatives.
Further variations advanced by way of submission, to be “on” the proposed
change, should be adequately assessed already in that evaluation. If not,
then they are unlikely to meet the first limb in Clearwater.

6 Clearwater Resort Ltd v Christchurch City Council HC Christchurch AP34/02, 14 March 2003.

7
At [66].

8 Palmerston North City Council v Motor Machinists Ltd [2013] NZHC 1290, [2014] NZRMA
519.



[77]  The second is robust, notified and informed public participation in
the evaluative and determinative process. As this Court said in General
Distributions Ltd v Waipa District Council:

The promulgation of district plans and any changes to them is a

participatory process. Ultimately plans express community
consensus about land use planning and development in any given
area.

A core purpose of the statutory plan change process is to ensure that persons
potentially affected, and in particular those “directly affected”, by the
proposed plan change are adequately informed of what is proposed. And
that they may then elect to make a submission, under cls 6 and 8, thereby
entitling them to participate in the hearing process. It would be a remarkable
proposition that a plan change might so morph that a person not directly
affected at one stage (so as not to have received notification initially under
cl 5(1A)) might then find themselves directly affected but speechless at a
later stage by dint of a third party submission not directly notified as it
would have been had it been included in the original instrument. It is that
unfairness that militates the second limb of the Clearwater test.

[80]  For a submission to be on a plan change, therefore, it must address
the proposed plan change itself. That is, to the alteration of the status quo
brought about by that change. The first limb in Clearwater serves as a filter,
based on direct connection between the submission and the degree of
notified change proposed to the extant plan. It is the dominant
consideration. It involves itself two aspects: the breadth of alteration to the
status quo entailed in the proposed plan change, and whether the submission
then addresses that alteration.

[81]  In other words, the submission must reasonably be said to fall within
the ambit of the plan change. One way of analysing that is to ask whether
the submission raises matters that should have been addressed in the s 32
evaluation and report. If so, the submission is unlikely to fall within the
ambit of the plan change. Another is to ask whether the management regime
in a district plan for a particular resource (such as a particular lot) is altered
by the plan change. If it is not then a submission seeking a new
management regime for that resource is unlikely to be “on” the plan change.

[82]  But that is subject then to the second limb of the Clearwater test:
whether there is a real risk that persons directly or potentially directly
affected by the additional changes proposed in the submission have been
denied an effective response to those additional changes in the plan change
process. As I have said already, the 2009 changes to sch 1, cl 8, do not avert
that risk. While further submissions by such persons are permitted, no
equivalent of cl 5(1A) requires their notification. To override the reasonable
interests of people and communities by a submissional side-wind would not
be robust, sustainable management of natural resources. ...

[24] Turners & Growers’ submission to Council regarding setbacks appears to fail
both limbs of the Clearwater test. The change to the relevant status quo concerning
the Keeping of Animals rule proposed by Council in Plan Change 15 as publicly

notified was to increase the normal setback for factory farming and boarding kennels



in the Rural Production Zone from 50 metres to 300 metres. This proposed change
would affect only a limited class of person, those having an interest in factory
farming or boarding kennels. Turners & Growers’ submission involved a radical
extension to the reach of this rule, as signalled by the proposed change to its heading

from Keeping of Animals to Potentially Incompatible Activities.

[25] If Council had adopted these changes, anyone wishing to engage in non-rural
industrial or commercial activities anywhere in this vast region would be directly
affected. This could be a very large group. These parties could well have chosen not
to make a submission on the Plan Change having concluded that it would not affect
them. To adopt Kos J’s expression, they may have been rendered “speechless” if
they had learned that “by a submissional side-wind” the Plan Change had “so
morph[ed]” that they were no longer able to locate any non-rural industrial or
commercial activity within 300 metres of their site boundaries (and potentially up to
600 metres) as a result of changes to the Keeping of Animals rule having been made
without notice to them and without giving them an opportunity to participate in the

decision-making process.

[26] I therefore accept that there is force in Mr Brabant’s submission that Turners
& Growers’ submission to Council regarding setbacks was not a submission “on” the
Plan Change. However, this issue is not raised in Northland Waste’s amended notice
of appeal. There is some irony in Northland Waste asking this Court to determine an
issue falling outside the scope of its notice of appeal in the context of its complaint
that the Environment Court wrongly failed to determine the scope of Turners &

Growers’ appeal before it.

[27] The first issue raised in the amended notice of appeal is whether the relief
sought by Turners & Growers in its notice of appeal to the Environment Court went
beyond the scope of its submission on Plan Change 15. This is correct, but only in
one respect. Whereas in its submission on Plan Change 15, Turners & Growers had
sought a region-wide boundary setback for non-rural industrial or commercial
activities of 300 metres, in its notice of appeal this was reduced to 100 metres except
where the boundary adjoins a Residential, Coastal Residential or Russell Township

Zone, in which case the proposed setback was increased to 600 metres. Only the



latter modification was outside the scope of the submission. The other changes to
the rule proposed on appeal were the same as, or within, the scope of the changes
proposed by Plan Change 15 or as sought in Turners & Growers’ original submission

on it.

[28] This minor departure in the relief sought in the notice of appeal from that
sought in the submission could hardly be regarded as being fatal to the appeal in a
jurisdictional sense. It could only be relevant to whether that aspect of the relief
could properly be given. The Court did not need to examine the question of relief
because it concluded that the appeal had to be dismissed on its merits in any event.

The Court made no error of law in failing to address this question.

[29] Northland Waste next contends that the modified relief sought by Turners &
Growers during the course of the hearing in the Environment Court could not be
entertained because it went considerably beyond the scope of the relief sought in its
notice of appeal. That may be so. However, whether or not the precise form of relief
sought at the hearing came within the ambit of the notice of appeal would only
become relevant if the Court concluded that the grounds of appeal advanced by
Turners & Growers had been made out. It was not suggested that Turners &
Growers did not have standing to appeal under s 14 of the Act. The Court was
required to determine the appeal and, in doing so, it was entitled, if not obliged, to
examine the merits of it. Only if the Court concluded that there was merit in the

appeal, would it need to address what, if any, relief should be granted.

[30] In summary, while I accept the force of Mr Brabant’s submission that the
changes originally sought by Turners & Growers to the Keeping of Animals rule fell
outside the scope of a proper submission “on” the Plan Change, this issue was not
raised in the amended notice of appeal to this Court and accordingly it would be
wrong to make any definitive finding concerning it. I reject Northland Waste’s
contention that the Environment Court erred in law by failing to address whether the
scope of the relief sought by Turners & Growers on appeal, in the notice of appeal or
in its evidence and submissions, was outside the scope of its original submission on
Plan Change 15. The Environment Court did not have to determine this because it

concluded that the appeal should be dismissed on its merits in any event.



[31] There is a further, more fundamental, difficulty with Northland Waste’s cross-
appeal. It succeeded in the Environment Court and does not seek to challenge the
outcome of that decision in this appeal. It argues merely that the Environment Court
ought to have taken a more direct route to the same result. This sort of criticism
cannot found an appeal for reasons explained by the Supreme Court in Arbuthnot v

Chief Executive of the Department of Work and Income:’

It is fundamental that an appeal must be against the result to which a
decision-maker has come, namely the order or declaration made or other
relief given, not directly against the conclusions reached by the decision-
maker which led to that result, although of course any flaws in those
conclusions may provide the means of impeaching the result. A litigant
cannot therefore, save perhaps in very exceptional circumstances, bring an
appeal when they have been entirely successful and do not wish to alter the
result. The successful litigant cannot seek to have the appeal body overturn
unfavourable factual or legal conclusions made on the journey to that result
which have had no significant impact on where the decision-maker
ultimately arrived. In short, there is no right of appeal against the reasons
for a judgment, only against the judgment itself.

[32] For all of these reasons, Northland Waste’s cross-appeal must be dismissed.

Turners & Growers’ appeal
Ground 1 — Incorrect evaluation of Plan Change proposal under s 32 of the Act?

[33] As noted, Turners & Growers’ appeal is brought on two principal grounds.
The first of these is directed to the Court’s evaluation of Plan Change 15 under s 32

of the Act. This relevantly provides:

32 Consideration of alternatives, benefits, and costs

@) In achieving the purpose of this Act, before a proposed plan,
proposed policy statement, change, or variation is publicly notified
... an evaluation must be carried out by —

() the local authority, for a policy statement or a plan ...
3) An evaluation must examine —
(a) the extent to which each objective is the most appropriate

way to achieve the purpose of this Act; and

®  Arbuthnot v Chief Executive of the Department of Work and Income [2007] NZSC 55, [2008]
1 NZLR 13 at [25].



(b) whether, having regard to their efficiency and effectiveness,
the policies, rules, or other methods are the most appropriate
for achieving the objectives.

(3A)

@) For the purposes of the examinations referred to in subsections (3)
and (3A), an evaluation must take into account —

(a) the benefits and costs of policies, rules, or other methods;
and

(b) the risk of acting or not acting if there is uncertain or
insufficient information about the subject matter of the
policies, rules, or other methods.

5) The person required to carry out an evaluation under subsection (1)
must prepare a report summarising the evaluation and giving reasons
for that evaluation.

(6) The report must be available for public inspection at the same time
as the document to which the report relates is publicly notified ...

[34] Turners & Growers asserts that the Environment Court made five errors of
law in evaluating the proposed plan change under s 32 of the Act. I now address

these.

Error 1 — Did the Environment Court err in considering Part 2 and s 31 of the Act?

[35] Section 74(1) of the Act requires territorial authorities to prepare and change
its district plan in accordance with various stipulated matters including its functions
prescribed by s 31 of the Act and the purpose and principles set out in Part 2 of the
Act. However, Turners & Growers submits that following the Supreme Court’s
decision in Environment Defence Society Inc v The New Zealand King Salmon Co
Ltd a simpler approach to the assessment of plan changes is required.'® It contends
that unless the relevant plan is invalid, incomplete or uncertain, or a higher level
document has been promulgated since the relevant plan was made operative, there is
no justification for going beyond the settled objectives of the relevant plan. Because
the proposed amendments to the objectives of the district plan were agreed to be the
most appropriate way to achieve the purpose of the Act, Turners & Growers submits
that the Court should not have considered Council’s functions under s 31 or the

purpose and principles under Part 2 of the Act. It simply needed to evaluate whether

' Environment Defence Society Inc v The New Zealand King Salmon Co Ltd [2014] NZSC 38,
[2014] 1 NZLR 593.



the proposed methods were the most appropriate for achieving the objectives of the

plan as proposed to be amended.

[36] On that basis, Turners & Growers submits that the Court fell into error by
referring to the purpose of the Act in Part 2 and Council’s functions under s 31 in the

following paragraphs of its decision:

[86]  The Court also has a duty to consider s 32 in evaluat[ing] proposals
before it. ... In this case we are only dealing with a method (i.e. standards)
... The joint witness statement and counsel agreed we can work on the basis
that the objectives and policies generally are accepted and applicable. The
question then is which standards are the most appropriate way to achieve the
purpose of the Act. ...

[87] As we have already noted it is difficult to see how the significant
increase in setbacks will achieve the purpose of the Act. ...

[89]  Furthermore, we cannot see how the proposed increased setbacks
would assist the territorial authority to carry out its functions to achieve the
purpose of the Act. ...

[37] Ido not accept that the Environment Court erred by referring to the purpose

of the Act or Council’s functions under s 31 for the reasons set out below.

[38] First, the position now taken by Turners & Growers is completely at odds
with the position it adopted in its appeal to the Environment Court. Turners &
Growers contended in the Environment Court that Council’s decision failed to
achieve the purpose of the Act as set out in Part 2 and was not in accordance with its
functions under s 31 of the Act. It now argues the complete opposite on appeal to
this Court, contending that the Environment Court was wrong to have regard to

Part 2 and s 31 of the Act.

[39] Turners & Growers’ notice of appeal to the Environment Court relevantly

reads:

The reasons for this appeal are:
(a) that the Council’s Decision:

(i) ... will not achieve the purpose of the Resource
Management Act 1991 (“Act”);

(i1) is contrary to Part 2 and other provisions of the Act;

(V) is otherwise contrary to the purposes and provisions of the
Act ...



(vi) is inappropriate and inconsistent with the purpose and
principles of the Act;

(viii)  does not represent the most appropriate means of exercising
the Respondent’s functions, having regard to the efficiency
and effectiveness of other available means and are therefore
not appropriate in terms of s32 and other provisions of the
Act.

[40] Having specifically complained that the Council’s decision would not achieve
the purpose and principles of the Act under Part 2 and was not in accordance with
Council’s functions under s 31 of the Act in its notice of appeal, Turners & Growers

cannot criticise the Environment Court for addressing those matters in its decision.

[41] Second, it is clear from reading the Environment Court’s decision overall that
it followed the approach now urged by Turners & Growers. It approached its
analysis on the basis that the critical enquiry was whether the methods proposed by
Turners & Growers were the most appropriate way of achieving the objectives of the
Plan as proposed to be amended. As Turners & Growers accepts, this is evident from

the following two passages of the decision:

[88]  Although we acknowledge that the objectives and policies of the
plan now provide for managing the adverse effects of incompatible
activities, we are not satisfied that the Appellants’ proposed standards are the
most appropriate way to achieve those objectives or policies.

[93] Accordingly, though a setback provision might achieve ... the
objectives and policies of PC15, we consider it a particularly coarse measure
to be adopted over an entire zone of this size when there is no clear purpose
or outcome established.

[42] As Mr Brabant points out, there can be no doubt that the Court understood
that the essence of the appeal involved consideration of the most appropriate method

to implement the new policies of the proposed plan. This is clear from the Court’s

observations in the following paragraphs:

[39] It was common ground that the objectives and policies of the Plan,
in the form now modified by PC15, were agreed. ...

[51] New Policies 8.6.4.7 — .9 and more particularly the appropriate
method to implement them are at the nub of the appeals.

[43] Third, I do not accept the submission that the Court was wrong to consider

the purpose and principles in Part 2 and Council’s functions under s 31 when



evaluating the proposed rules. Section 74 specifically requires a territorial authority
to change its district plan in accordance with its functions under s 31 and the
provisions of Part 2 (ss 5 to 8). The Supreme Court did not suggest in New Zealand
King Salmon that those making decisions under the Act should disregard these
mandatory provisions. On the contrary, the Court stated “the obligation of those who
perform functions under the RMA to comply with the statutory objective is clear”.""
The Court explained that “[s]ection 5 is a carefully formulated statement of principle

intended to guide those who make decisions under the RMA. It is given further

elaboration by the remaining sections in Part 2, ss 6, 7 and 8”.'

[44] The issue in New Zealand King Salmon concerned the nature of that
obligation in the particular circumstances of that case where a higher order planning
document, the New Zealand Coastal Policy Statement (NZCPS), required a lower
order decision-maker, a Board of Inquiry, to avoid adverse effects of activities on
areas of outstanding natural character such as those the subject of the private plan
change application it was tasked to consider. The Court concluded that this was a
mandatory requirement that had to be given effect to, as required by the Act, when
considering the plan change. Consequently, the Board of Inquiry was wrong to
disregard this requirement by resorting to Part 2 of the Act and treating it as no more

than a relevant consideration. The Court explained:

[85]  First, while we acknowledge that a regional council is directed by
s 66(1) to prepare any regional plan “in accordance with” (among other
things) Part 2, it is also directed by s 67(3) to “give effect to” the NZCPS.
As we have said, the purpose of the NZCPS is to state policies in order to
achieve the RMA's purpose in relation to New Zealand’s coastal
environment. That is, the NZCPS gives substance to Part 2’s provisions in
relation to the coastal environment. In principle, by giving effect to the
NZCPS, a regional council is necessarily acting “in accordance with” Part 2
and there is no need to refer back to the part when determining a plan
change. There are several caveats to this, however, which we will mention
shortly.

[45] The Supreme Court identified three situations where resort to Part 2 might be
required in interpreting the policies of a higher order planning document such as
NZCPS. These were if there was an allegation of invalidity, incomplete coverage or

uncertainty of meaning. Absent any such allegation, the Court strongly rejected “the

o At[21].
2 At[25].



notion that decision-makers are entitled to decline to implement aspects of the

NZCPS if they consider that appropriate in the circumstances”."?

[46] It will be obvious that the circumstances of the present case are far-removed
from those under consideration in New Zealand King Salmon. There is no relevant
constraint in a higher order planning document to which Council is required to give
effect. The suggestion that Council and the Environment Court were wrong to have
regard to Part 2 and s 31 when considering the proposed plan change is directly
contrary to s 74 of the Act, which requires this. The Supreme Court did not suggest
that Part 2 would be an irrelevant consideration in a case such as the present where

decision-makers have choice. On the contrary, the Court said this:'*

Reflecting the open-textured nature of Part 2, Parliament has provided for a
hierarchy of planning documents the purpose of which is to flesh out the
principles in s 5 and the remainder of Part 2 in a manner that is increasingly
detailed both as to content and location. It is these documents that provide
the basis for decision-making, even though Part 2 remains relevant.

(Emphasis added).

[47] The objectives and policies in the plan as proposed to be amended for the
Rural Production Zone are expressed at a comparatively high level of abstraction.
For example, one of the objectives is to “avoid, remedy or mitigate the actual and
potential conflicts between new land use activities and existing lawfully established
activities (reverse sensitivity) within the Rural Production Zone and on land use
activities in neighbouring zones”. One of the policies to achieve that objective is
“[t]hat a wide range of activities be allowed in the Rural Production Zone, subject to
the need to ensure that any adverse effects on the environment including any reverse
sensitivity effects, resulting from these activities are avoided, remedied or mitigated
and are not to the detriment of rural productivity”. These objectives and policies
leave considerable room for choice as to the methods or rules most appropriate to
achieve them. It is an extraordinary proposition to suggest that Council, and the
Environment Court on appeal, should disregard the purpose and principles of the Act

when considering that choice. I reject this proposition.

B At[90].
" At[151].



[48] Finally, Turners & Growers’ complaint reduces to one of semantics in the
present case in any event. It is difficult to see how the outcome would have been any
different if the Court had referred consistently in its decision to the achievement of
the objectives and policies of the plan and not to the purpose of the Act as well. The
objectives, and the policies to implement them, were not in issue. It was assumed
that these appropriately met the purpose of the Act. It follows that when considering
the appropriateness of the particular methods or rules for implementing the policies,
the Court was inevitably considering whether those methods or rules would (thereby)
meet the purpose of the Act. This explains why the Court used “the purpose of the
Act” and “objectives and policies” interchangeably, as demonstrated by the

following two passages already quoted:

13

.. we can work on the basis that the objectives and policies generally are
accepted and applicable. The question then is which standards are the most
appropriate way to achieve the purpose of the Act.

“... we are not satisfied that the Appellants’ proposed standards are the most
appropriate way to achieve those objectives or policies.”

(Emphasis added).

Error 2 — Did the Environment Court err in failing to evaluate whether the methods
achieve the objectives of the Plan as proposed to be amended by Plan Change 15?

[49] Turners & Growers makes the following submission:

Put simply, the Court failed to turn its mind to whether the rules put forward
by Council would achieve the policy intent of PC15.

[50] The Court recorded that the Scale of Activities provision was the most
significant change to the relevant methods in Plan Change 15 to address the potential
reverse-sensitivity effects.'® There was no challenge to this provision which could
only be justified if it was an efficient and effective way of contributing to the
achievement of the objectives of the proposed plan. The Court was therefore not
required to reconsider whether the Scale of Activities provision put forward by
Council was appropriate as an efficient and effective way of achieving the policy

intent of Plan Change 15. Nevertheless, the Court did turn its mind to this issue,

5 At[86] and [88].
16 At[13].



observing that “the methods adopted currently are the most appropriate at this time

to achieve the purpose of the Act and the objectives and policies of the Plan”."”

[51] Turners & Growers’ submission pre-supposes that the objectives and policies
of the plan as proposed to be amended are cast in absolute terms with “bottom-line”
environmental outcomes stipulated and that these must be achieved by the methods
or rules. However, that is not the case. The objectives and policies do not stipulate
that reverse-sensitivity effects may not occur; rather, they state that these should be

“avoided, remedied or mitigated”.

[52] The issue before the Court was whether the further measures proposed by
Turners & Growers should also be introduced. The Court appropriately focused its

attention on this issue and made no error of law in doing so.

Error 3 — Did the Environment Court err by determining that it would be inefficient
to impose the setbacks sought by Turners & Growers on the basis that restricted
discretionary resource consent would inevitably be obtained for new activities that
would breach those setbacks?

[53] Turners & Growers submits that the Court made an error law in the

following passage of its decision:

[95] Costs and benefits can also be seen in terms of their efficiency and
effectiveness. We have concluded that it is highly inefficient to impose a
blanket control in circumstances where the outcome is inevitably going to be
to grant a dispensation from the standard, but at cost to the Council and
parties and with unclear objectives from doing so.

[54] Turners & Growers submits that this statement is wrong because it is not
inevitable that restricted discretionary applications will always be granted. However,
in my view, this submission is based on a misreading of the paragraph. The Court
was not suggesting that consents would be granted in every case, no matter what the
circumstances. The Court was simply recognising that significant costs and
inefficiencies would result from the requirement for such applications with little
corresponding benefit given the likelihood that they would be routinely granted,

though not necessarily always.

7 At[111].



[55] It is clear that the Court’s observation in [95] is drawn from the evidence of
one of the expert witnesses, Mr Hodgson, to the effect that “all applications for
consent to dispense with setback standards of various dimensions that he has lodged
for applicants in other areas have been successful and he anticipated the same would
occur here”. The Court referred to this evidence at [90]. Ms Carruthers accepts that

many applications for restricted discretionary resource consent are in fact granted.

[56] In my view, there is nothing in this point. The Court made no error of law in

this paragraph of its decision.

Errors 4 and 5 — Did the Environment Court err by focusing on the effects of
Northland Waste’s activities when considering the appropriateness of the proposed
setbacks?

[57] Turners & Growers submits that the Environment Court erred by taking into
account the potential effects of Northland Waste’s activities on Turners & Growers’
Kerifresh facility. Turners & Growers claims that this was only referred to during
the hearing of the appeal as an example to provide context but the specific issues
arising out of that example were not substantively addressed in the evidence.
Turners & Growers contends that the Court was therefore wrong to make any
findings in relation to this site-specific example, let alone to rely on these as being

determinative in dismissing the appeal relating to zone-wide setbacks.

[58] As noted, Turners & Growers categorises the error in two ways. First, it
contends that the Court failed to take into account a relevant consideration, namely
the potential effects of other activities in the zone sought to be controlled by the
proposed setback (error 4). Second, it contends that the Court applied the wrong
legal test (error 5). It argues that the correct question was whether the objectives and
policies would be more appropriately achieved by introducing a zone-wide setback

requirement.

[59] I do not accept that the Court made these errors. The Court did not reject
Turners & Growers’ proposal for a zone-wide setback restriction merely because
reverse-sensitivity issues had not been adequately demonstrated at the Kerifresh

facility as a result of Northland Waste’s activities. It is clear that the Court did not



approach the matter as if it was a site-specific rule, but considered the implications
of it applying across the entire zone. The Court commenced its analysis of whether
such a zone-wide restriction would be appropriate and workable by noting the
difficulty of determining which activities in the area would be caught by the “non-
rural industrial and commercial” test in the setback rule proposed by Turners &

Growers. The Court stated:

[55] As we drove through the area, we noticed the enormous diversity of
activities conducted within the RPZ [and Rural Living Zone] that seemed to
encompass almost the full range of human activity. We note, for example,
pottery and art studios that seemed to be low scale yet would appear to fit the
general meaning of a non-rural commercial or industrial activity. Yet, more
troublesome are those in the grey area such as building manufacturers, i.e.
Versatile Garages and others; tank manufacturers; depots for raw materials
such as metal and the like; and contractors’ depots, all of which arguably
have a functional need to be located in the rural area or primarily supply that
sector.

[56] ... We have a fundamental difficulty in trying to understand how
such activity categorisation is going to be able to occur within the context of
an effects-based plan that has virtually no method of dealing with the
identification and compartmentalisation of activities.

[59] ... If this plan is to move to a more activities-based plan, some
relatively fundamental changes in the Plan structure would need to take
place.

[60] It appears that the only specific evidence on reverse-sensitivity problems
arising out of incompatible activities in the zone concerned the potential adverse
effects of Northland Waste’s activities on Turners & Growers’ Kerifresh facility. In
these circumstances, the Court can hardly be criticised for referring only to this

evidence. In any event, the Court looked at the issue much more broadly noting:

[77] PC15 does not address what it is about non-rural commercial or
industrial activities that create concern. Although incompatible activity is
cited, the concern appears to be about adverse effects of new non-rural
activities on existing farming or forestry activities. These effects seem to
resolve to odour, dust and noise. ...

[92]  We were in even more doubt in the case of Turners & Growers as to
what particular issue it was concerned about. If it was odour there was no
compelling evidence before us, or any other basis, on which we could
conclude than an extra 20 metres or even 100 metres separation would make
any significant difference to odour effects. Moreover, we find it curious that
Turners & Growers would be suggesting a 30m setback for outdoor activities
and 100m for building when it was acknowledged that activities within
buildings (including those producing odour) are less likely to have an



adverse impact. In any event, the Council has changed its District Plan,
making air discharge the sole domain of the Regional Council.

[61] In summary, the Court did take into account the potential effects of other
activities in the zone sought to be controlled by the proposed setback rule to the

extent that this was covered in the evidence before it. That disposes of error 4.

[62] The Court also considered whether the objectives and policies would be more

appropriately achieved by introducing a zone-wide setback requirement, concluding:

[93]  Accordingly, though a setback provision might achieve the purposes
of Part 2, and might achieve the objectives and policies of Plan Change 15,
we consider it a particularly coarse measure to be adopted over an entire
zone of this size when there is no clear purpose or outcome established.

This disposes of error 5.

[63] Inow turn to Turners & Growers’ second principal ground of appeal.

Ground 2 — Was the Court’s conclusion, that the setbacks sought by Turners &
Growers were not the most appropriate method to achieve the objectives of the
District Plan, open to it on the evidence?

[64] Turners & Growers contends that the only evidence before the Court as to
whether the proposed setbacks were the most appropriate way of achieving the
objectives and policies of the Plan was the evidence of its expert planning witness,
Brian Putt. In his written statement of evidence prepared for the hearing in the

Environment Court and dated 30 October 2015, Mr Putt stated:

The key point of analysis under s32 is for the rule amendments proposed by
the Appellant to be evaluated under the criteria of s32(1)(b). In respect of
the first test, and given the effects-based structure of the Plan, it is difficult to
identify any alternative reasonable practical options for achieving the
amended objectives which relates to the management of incompatible land
uses and the potential for reverse sensitivities. The practical option chosen
has been to identify the non-rural industrial or commercial activities as a
generic group which, through some manufacturing process, have the ability
to create significant adverse effects. The method chosen has been to use a
separation distance between the activity and the site boundary. In an effects-
based environment this is a simple method that does not rely on a technical
process analysis. In my opinion this is the most appropriate way of
achieving the relevant objectives.



[65] Even if this had been the sole evidence on this issue, the Environment Court,

as a specialist body, would not have been obliged to accept it uncritically.

[66] Moreover, Mr Putt’s evidence was not the only evidence available to the
Court to enable it to carry out its assessment. For example, Gregory Wilson, a senior
policy planner employed by Far North District Council, explained at some length
why the setbacks proposed by Turners & Growers would be problematic and
undesirable. Mr Wilson observed in his initial brief of evidence dated 29 September

2015:

[54] Council considered the relief sought resulted in an overcorrection,
and would capture unanticipated activities not considered to be problematic.
The application of a provision controlling generic commercial and industrial
activities is considered problematic in the context of the Far North District
Plan. A broad spectrum of activities would be unintentionally captured
under the banner of these activity classes.

[55] For example, the application of a 3000m “yard” style rule having
universal control on industrial and commercial uses would capture a variety
of activities that are important contributors to the Northland economy and
that may offer little or no implications for land use incompatibility. This
includes, but is not limited to:

e home business and home occupations; and,
e small retail (such as farm gate sales).

[56] Exempting such activities from a new rule is considered to lie
outside of the scope of the Proposed Plan Change as these activities are not
currently defined in the District Plan. Also, industrial and commercial
activities contained within a building are in many ways likely to have similar
effects to farming activities contained within a building. The outdoor
components of these activities may offer the more immediate land use
incompatibility issues.

[57]  The spatial separation of 300m is also considered to be an excessive
approach. Even the utilisation of a 50m threshold would result in 41% of
sites in the Rural Production Zone not being able to undertake permitted
activities. The mechanism is considered to not be proportionate to the issue,
and also does [not] take into account further management techniques
available through future review processes such as zoning review.

[67] Mr Wilson directly responded to Mr Putt’s evidence in his written rebuttal
dated 18 December 2015 in which he confirmed his view that the mechanisms
proposed by Turners & Growers were not appropriate for use as a District-wide

provision. The witnesses were also cross-examined on this evidence.



[68] For these reasons, I reject Turners & Growers’ submission that the only
conclusion available to the Court was to accept Mr Putt’s evidence. That is plainly

not so.

Result

[69] Turners & Growers’ appeal is dismissed.

[70] Northland Waste’s cross-appeal is dismissed.

[71] The respondents have succeeded overall and are entitled to costs calculated

on a category 2, band B basis.

M A Gilbert J
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1. Background

These are appeals under section 120 of the Resource Management Act 1991 (“the
Act”) against resource consents granted by the respondent, the Queenstown
Lakes District Council {called “the Council”). The applicants Mr R S Mills, Mr
N G Valentine and Mr R M McHaffie together with Mrs L D Mills variously
own three blocks of land (all part of Mt Aspiring Station) with frontage to Lake
Wanaka immediately north west of Wanaka Township. The land referred to in
the application 1s:

A, 36.3400 ha being part section Block 3 Lower Wanaka Survey District (now
all Lot 1 DP 24915) and being all CT 16D/979 (Otago Land Registry))

B. 15.0431 ha being Lot 1 DP 21082 and being all the land comprised in CT
13A/332

C. 20.3465 ha being Lot 2 DP 21082 and being all CT 13A/333 (Otago Land
Registry).

The total area of the land in the titles which are affected by the application is in
Blocks A and C. The applicants wish to excise a 23 lot subdivision containing

\ 3.85 ha (called “the subdivision site”) from CT 16D/979 (Block A) where that
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land runs down to Lake Wanaka. The land is zoned Rural L (Landscape

Protection) in the transitional district plan and zoned Rural Downlands in the
proposed district plan with a minimum subdivision area of 20 hectares. The
proposal is a non-complying activity both in relation to the subdivision and the

land use under both plans.

West of Wanaka township all the land between the Wanaka/Mt Aspiring Road
and the lake was formerly owned by Wanaka Station. A succession of
subdivisions has seen the urban edge creep north-west along the lakeshore. The
present urban limit in fact and in law (the zone boundary) is immediately to the
south-cast of the proposed subdivision: 1t is delineated in fact by the boundary
with the resort called ‘Edgewater Resort’ and inside that (closer to central
Wanaka) is the Kuppon-Lea sabdivision. In the middle of Blocks A and B
between the lake and the mountains there is a prominent small hill called Larch
Hill. The Wanaka/Mt Aspiring Road goes behind that before re-approaching the
lake north of Larch Hill. The three certificates of title which are the subject of
the formal application bear no relation to the topographical features of the
landscape but run roughly parallel to each other from the lake shore over (or past)
Larch Hill to the Wanaka/Mt Aspiring Road except that Blocks A and C do in
fact share a boundary. This is because although Block B comes between blocks
A and C, C has a tongue along the lake reserve (and to the north of Block B) with

a vineyard on it.

The subdivision site itself faces roughly east into Roy’s Bay. It is bounded by a
wide esplanade reserve along its lake frontage. To the south, as we have said, is
the Edgewater Resort. To the north (west) is another piece of land (part of Block
C) which is included in the application, although only a few square metres of
land in that title are relevant. On other parts of Block B and C are areas on

which grapes are grown as part of the ‘Rippon’ vineyard.
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The subdivision site, as shown on the subdivision plan, has the following
physical features on the ground: from the lake edge, travelling in a south-west
direction, there is a 4 metre high rocky bank up to the esplanade reserve which is
some 30 metres wide at this point. The reserve and the subdivision site itself are
on a rising terrace. Beyond that the slope changes abruptly to a steep grassed
slope (with scattered trees) leading up to the crest of Larch Hill. The proposed
subdivision covers the terrace between the esplanade reserve and the line where
the angle of the slope changes. Access from Wanaka 1s by Sargood Drive which
terminates at the south-eastern end of the subdivision site. It is proposed to
continue Sargood Drive along the toe of the terrace with allotments on both sides

of the road which will end in a cul-de-sac at the northern boundary of Block A.

The zabdivision plan attached to the application is in our view yuite misleating,
First, it only shows the 23 allotments proposed on Block A and not the remainder
of the land in Block A or the relevant part of Block C even though these are each
allotments in the subdivision - (see An Application by Portmain Properties
(No.7) Ltd C121/97). While we appreciate that a detailed plan of the smaller
allotments is desirable, in our view it is equally desirable to have a plan showing
the overall concept because as will be seen what happens on the balance of Block
A is an important consideration in this case. In fact we consider that all the
parties and witnesses have been rather misled by not considering what happens
on the balance land. Equally, although there is a strip of weeds and kanuka
partly on Block C which is also referred to in the subdivision application, that
land is not shown on the subdivision plan. Finally, although Block B is referred
to in the application, we do not see that it is relevant to the application in any

way.




2. The Appeals

There are two sets of appeals. The Upper Clutha Environmental Society Inc
(called “the Society”) has appealed on two substanttve grounds: first, that the
proposed residential development will have an adverse effect on the landscape
especially on the views from Wanaka township to the north-west, Secondly, that
the proposal pre-empts decisions about resource management of the area which
are to be made in relation to the proposed plan. The Society’s concerns here are
that there has been urban creep along both shores of the lake for some years. On
the south-western side of Roy’s Bay there has been the sequence of excisions
from Mt Aspiring Station since the early 1980°s. It appears the community, and
the Society especially, believed that Edgewater Resort was the Iimit of the urban
area. The Council’s trausitional plan identifies it as such in tnat the site is the
start of the rural land. As we shall see, the Society’s stance on that has some
force since there are strong objectives and policies in the plan about separating
urban and rural land and also protecting the natural landscape which is, in the
wider context of the Lake Wanaka Basin, accepted by all parties as being

outstanding.

The other appellants, being Messrs Mills, Valentine and McHaffie (called “the
Wanaka Station Trustees”) and Mr Farrant, the proposed developer of the land in
the subdivision, lodged identical appeals with the Court in relation to the
conditions of consent to the subdivision granted by the Council. Those issues
boiled down to relatively minor technical issues which we shall discuss later in

this decision if we need to.

We do not set out the evidence separately because we consider everyone’s focus
on the subdivision site for the residential allotments lead them in a significant

way to mis-assess the situation. Consequently we have assessed the relevant
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evidence and set out our findings as we go through the statutory criteria for

granting a consent for a non-complying activity in the headings below.
3. The Threshold Tests Under Section 105(2)(b)

Because the resource consents sought were for non-complying activities we need
to consider the threshold tests. We hold that on balance the adverse effects of the
subdivision and residential use of the land, even as mitigated by the Council’s
conditions, are still more than minor. However, with other suitable mitigation
methods, some of them volunteered at the hearing by the applicant and others
which emerged from the appellants’ case, the adverse effects of the proposal can
be reduced so that they are no more than minor. We do not go into them in any
detail here because we will need (o discuss uie detail later. It is sufficient to say
for present purposes that the main issues relate to the effect on landscape and

amenity values of:

» subdivision and dwellings on the subdivision site; and also

- the potential for further residences to be erected on Block A.

To mitigate the effects on the outstanding landscape it would be necessary to
restrict the density of dwellings and modify the appearance of those dwellings so
they fit into the landscape. As for the larger site (balance of Block A) outside the
subdivision site but still on the first title, restrictions on further residential
development on that part of the first title overlooking the lake and Wanaka are
needed to prevent further subdivision with, in our view, clearly harmful effects
on the landscape. We should say that the applicants’ witness appeared to be of
the same view since they stated that no further development was going to occur
on the face of Larch Hill. However, until we raised the issue no condition

ensuring that would happen had been volunteered by the applicants or imposed
by the Council.




A lesser but significant adverse effect unless mitigated is the effect of having a
vineyard (on Block C) next door to a 3.85 ha residential subdivision. An issue as
to reverse sensitivity arises here: see Auckland City Council v Auckland
Regional Council [1997] NZRMA 205. The issue is that the vineyard does
create potential nuisances (negative externalities) from the point of view of
residential neighbours. Although we heard evidence that under the current
management regime of the vineyard which is run by organic principles, the
nuisance level would be low, we cannot assume that the vineyard would always
be run in that way and we consider that some mitigation measures would be
necessary. There is a thin strip of kanuka on Block C which the applicant
volunteered to retain as a buffer strip. We will discuss later whether that is
adequate, but in summary we are convinced that envugh can be done to reduce

this and the other adverse effects so that they are no more than minor.

Since the first threshold test is passed we have no need to consider the second
threshold test: Hopper Nominees Ltd v Rodney District Council [1996] NZRMA
179.

4. Section 104

4.1 In deciding whether or not to grant consent we are to have regard to the
relevant matters in section 104 and also our decision must be informed by Part II
and the single purpose of the Act which requires sustainable management of
natural and physical resources: Kapiti District Council v Minister of
Conservation [1994] NZRMA 385. We will discuss the relevant aspects of Part

- 1I shortly, but since we see no conflict between them and the matters to which we
are to have regard under section 104(1) we will first consider those. The relevant

matters are in paragraphs (a), (c), (1).
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4.2 Any actual and potential effects on the environment of allowing the

activity [Section 104(1)(a)]

As we said in discussing the threshold tests the key adverse effects to be
considered are the effects on landscape, and the reverse sensitivity issue with the

adjacent vineyard.

As to the effect on the landscape, we were given by Mr Rackham, the landscape
architect called on behalf of the applicant, a panoramic photograph looking
north-west across Roy’s Bay from Lismore Street in Wanaka. Tt displays the
general context of the subdivision site and one of the most common views of it.
In particular, it shows the view across the lake to the lake edge, past the buildings
at Rippén Lea and it Edgewater Resort, to the bare hillside of Larci Hill and the
conifer covered top of the hill beyond it, all set against the backdrop of the
mountain range behind. Except for a house belonging to Mr and Mrs Mills at the
northern end of Larch Hill (screened by trees and facing north rather than
towards Wanaka township), all the current residential development is on the flat
around the lake and below the level of the Lombardy poplars which line the lake
edge. The subdivision site proposed to be developed for residential use fills in a
small piece of land approximately 150m long between the Edgewater Resort and
the Rippon vineyard. The evidence for the applicant was that that land is of no
practical value for vineyards (it has the wrong soils) and is too small to be readily
used for grazing. Despite the arguments from the Society that the land should be
retained as a buffer, we find that a positive effect of the proposal is that it would
be used for a more valuable purpose in supplying residences. Of course, against

that positive effect the various adverse effects need to be weighed as well.

Mr Rackham’s simulation showed the maximum height of houses on the
subdivision site and we did not understand anyone to question the accuracy of

that. However, as Ms Lucas, the landscape architect for the Society, pointed out
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in her evidence, the colours used by Mr Rackham for the houses and their roofs
had a fairly limited palette whereas the colours actually allowed by the Council
consent include much brighter colours. We accept that to mitigate the visibility
of the subdivision from a distance a more limited palette of mid-range non-
reflective colours should be used. A condition to that effect should be imposed if

consent 1s granted.

Ms Lucas also pointed out that the roof lines on the simulation were not steep nor
broken up by balconies and dormers although that could happen in practice
which would punctuate the flat lines of the hill behind the houses. Mitigating
measures would include flatter pitches, and prohibiting balconies and dormers.
She also observed that because the sections on the lakeside of the proposed
Sargood Drive extension d.e long and ihin, the housing will look particularly
dense or cluttered from the lake and from Wanaka: there could appear to be a
“wall” of houses. We infer from that that some lessening of the density of
housing might be desirable. That can be achieved m this case by reducing the
number of allotments on the lake side of Sargood Drive by three by
amalgamating pairs of smaller allotments into single titles. We consider that will
have an incidental advantage that the owners of the allotments between the road
and the lake will have more ability to both plant trees and create views on their
own properties without having to fight for views and put pressure on the lake

front landscaping on the reserve by requiring poplars to be removed.

As for the lakefront reserve, the maintenance of the poplars (or a substitute
species) and landscaping of the reserve would also help mitigate the effect on the

landscape.

As for the effects of potential development on the face of Larch Hill, this case is

similar in the problem it raises to Kennedys Bush Road Neighbourhood
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Association v Christchurch City Council W63/97. At page 10 the Environment
Court stated:

“It is our opinion that provided mitigation measures are undertaken and
the section sizes remain at a reasonably liberal average, these lower slopes
of the Port Hills can accommodate further residential development as
proposed without having a great visual effect. We are however of the
opinion that any further creep uphill must be discouraged and we will
modify the proposed development plan as set forth in the change by
ensuring that the land beyond and uphill of the fenceline is not ... [rezoned]

to prevent any further incursions at a higher topographical level. ”

Once we raised the issue of further urban crecp the applicant fairly accepted that
appropriate conditions should be added to prevent that, Clearly it was not the

current landowner’s intention to develop the face of the hill.

On the crest of Larch Hill above the steep slope facing the lake, there is a flatter
plane with a gentle incline towards the lake. A large house without satisfactory
landscaping on that site would cause a harmful effect on the landscape as we
understood in the end the applicant to agree. The applicant does not want to
foreclose development on that area completely, although Mr Mills considers such
development unlikely. We think in view of the fact that none of the parties really
referred to the lot comprising the balance of Block A until the issue was raised
during the hearing, completely foreclosing development on the crest at this stage
would be unfair. However, some conditions should be imposed to ensure that
even if building on the balance of Block A is a permitted activity (and one house
would be permitted as of night), the neighbouring owners and perhaps
representative members of Wanaka township can as covenantors ensure that
appropriate landscaping in the form of tree planting is imposed so that the view

\ from Wanaka is maintained. Such a condition would not impose an undue
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hardship on any future building on a site on the top of Larch Hill because

presumably its owner would wish to orientate towards the north and therefore at

right angles to the main view from Wanaka township anyway.

The second set of adverse effects we have to consider relate to the vineyard
operation next door. While the applicant volunteered a condition with the
kanuka buffer being maintained, that was not shown in the plan and it would
need to be identified more clearly. In any event, a question was raised by the
Society as to whether that strip would be adequate. This issue was dealt with in
some detail by the planner for the Council, Ms R HK. Jerram. She referred us to
a survey commissioned by the New Zealand Wine Institute (and approved by that
Institute) by Ms Adrienne Young-Cooper, a well known planning consultant.

Her conclusion was:

“The use of a buffer area is likely to be effective to eliminate most spray
drift affecting properties outside the vineyard. This buffer area will vary
depending on the prevailing wind and the presence of intervening trees. ...
A working figure should be between 30 metres and 50 metres ...”
(Discussion paper on the wine industry and a resource management strategy

for New Zealand A.F. Young-Cooper and G. Pollock, 1997, p.86 and 87).

In the circumstances, since there is kanuka present and more could be planted, we
constder that a 30 metre strip is necessary as the Society suggested. We
understood Ms Jerram to consider that appropriate. Accordingly, if consent is
granted the subdivision plan will need to be amended so that a 30 metre strip is
planted in kanuka (or other trees approved by the Council planner) and
maintained. That 30 metre strip can be measured from the edge of the nearest
strip of vines to the 3.85 ha subdivision. That strip may be amalgamated (to the

extent it is not already in Block C), with Block C subject to a covenant
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maintaining the strip, such covenant to be in favour of all the allotments in the

subdivision.

4.3 Relevant objectives, policies, rules or other provisions of the transitional

district plan and the proposed plan [Section 104(1)(c)]

We heard quite detailed argument about how the policy in the transitional plan is
to avoid further extension of residential development by increasing the density of
housing inside Wanaka itself. We accept the evidence of Mr Garland, the
planner for the applicant, that the first policy could not in fact be given effect to
because the proposed rules providing for greater density of housing in Wanaka
were never actually put in place. Accordingly, we do not consider there is
anything about the uensity provisions that need concem us here. Both the
transitional plan and the proposed plan make it clear there should be a distinction
between urban and rural areas. We accept the force of that but we consider that
this case is a true exception provided that mitigating measures can be put in place
avoiding further encroachment on the rural area. We have discussed some

mitigating measures above and will do so in more detail below.

We consider that the 3.85 ha subdivision is more appropriately and efficiently
used for residential purposes than for any other. Certainly the Society’s witness
Mr Haworth could not think of any other practical use. However, we are also
keenly aware of the strength of the Society’s point about urban creep and it is for
that reason that we have attempted, in considering the adverse effects above, to
find ways in which a clear line can be drawn between Block A and Block C so
that urban development cannot occur to the north-west or moving around to the
west along Larch Hill. We trust that this small exception will be the last
residential extension around this side of the lakeshore and in front of Larch Hill

under current policies.
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4.4 Any other relevant matters [Section 104(1)(i)]

We have considered the issue of the consistent administration of the district plan
and the proposed plan if we confirm the resource consent. We accept that to a
certain extent this is allowing another subdivision in apparent contravention of
the spirit of the policies of both plans. We have endeavoured to explain above
why allowing this limited subdivision together with appropriate conditions as to
the balance land on the rural side it will achieve the policies in both plans. Thus
we are not concerned that this consent will create any kind of problems with
consistent administration of the plan in future. In fact the opposite should be the
case: the conditions imposed will ensure that the Society will not be putin a
position where it has to make submissions on further residential development

along the lakeshore on this side (at Ieast as the plaas are at present).

Another matter we need to consider in more detail is the question of the
urban/rural interface at the northern end of the subdivision site. The Society
outlined the gradual creep of development along the lakeshore in front of Larch
Hill. The pattern suggests the development may creep on notwithstanding the
policies of the Council in relation to that issue. It seems to us that this case is a
good opportunity to impose some constraint so that further urban creep on what
1s accepted at present to be land that is unacceptable for residential use (the
vineyard on Block C) does not occur. We should add that the line between the
3.85 ha site and the vineyard is quite an important landscape and geophysical
boundary. That boundary is marked by the row of kanuka we have already
referred to. It marks the south-western edge of the schist gravel fan worked off
Mt Roy. Viewed from Wanaka there is an obvious fan emerging from the
mountains to the right (or north) of Larch Hill. Development of that does not
appear to be appropriate, especially on the balance of Block A and Block C
(which are, after all, the subject of this application even if no further subdivision

of them has been applied for).
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The appropriate way to deal with this would be to impose a land use consent
condition that covenants entered into by the owners of the balance of the Block A
and the owners of the Block B (or part) in favour of the subdivided lots in the
3.85 ha subdivision to the effect that the balance of Block A and Block C visible
from Wanaka (that is, excluding the land behind Larch Hill) wil! not be further
subdivided for residential purposes and will not be used for residential purposes

(other than as permitted in the Rural Downlands zone).
5. Section 105(1)(c) Discretion

In exercising our over-all discretion as to whether to grant consent we need to
consiuer Part II of the Act (Minister of Conservation v Kapiti District Council
1994 NZRMA 385) - especially if there 1s a matter of national importance. In

fact two paragraphs of section 6 are relevant:

“(a) The preservation of the natural character of ... lakes ... and their
margins, and the protection of them from inappropriate subdivision
use and development.

(b) The protection of outstanding natural features and landscapes from

inappropriate subdivision, use and development ..."

Since the Lake Wanaka Basin is clearly an outstanding landscape there is a
matter of national importance under (b) to which we are to have regard.
However, an issue also arose as to whether this development involves the
margins of Lake Wanaka. The Society was of the view that the margins of Lake
Wanaka extended to the top of Larch Hill for two reasons. First the Society’s
witness Ms Lucas who considered that the experience of the lake margins (from a
subjective point of view) went that far. Secondly by analogy with the definition

\ of “coastal environment” which is usually held to go to the skyline of the first
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ridge from the sea, Mr Borick argued that the subdivision site went to the crest of
the nearest hill. However, against that the landscape architect for the applicant
thought that margins might be an ecological or physical term so that it related to
the land/water interface. That seems to have some merit to us and as Mr Shiels
pointed out in his reply some indirect confirmation that a margin of the lake is
close to the water is to be derived from section 230(3) of the Act relating to the

requirement for esplanade reserves and strips. This subsection states:

“(3) Except as provided by any rule in a district plan ... or a resource
consent which waives, or reduces the width of, the esplanade reserve,
where any allotment of less than 4 ha is created when land is
subdivided, an esplanade reserve 20 metres in width shall be set aside
frum that alluiment along the ... margin of any lake ... ”(our

underlining.)

That suggests that the esplanade reserve must be on the landward side of the
margin. It would defy any sort of sense if the ‘margin’ of Lake Wanaka was to
be seen on top of Larch Hill so that an esplanade reserve could then be created
along it. In fact, of course there is already an esplanade reserve along Lake
Wanaka’s edge. Thus we hold the margin of the lake is the upper limit of wave
action (approximately). Thus the 3.85 ha subdivision is not on the margin of the

lake, and is separated from it by an existing esplanade reserve.

Having dealt with that technical issue we do have to take into account that the
subdivision is in a landscape of outstanding significance. To a considerable
extent we agree with the Society that the current proposal is unsatisfactory. But
we consider that the mitigating measures discussed earlier mean that the
subdivision and residential use are not inappropriate given the particular siting
and so long as the conditions are imposed on the much more sensitive land to the

north and west of the 3.85 ha site.
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In all the circumstances and balancing the relevant factors including the relevant
objectives, policies and rules of the two plans as best we may - applying the
“test” in Caltex v Auckland Regional Council 3 ELRNZ 297 - we consider that
the single purpose of the Act is best met by allowing the subdivision of the 3.85
ha block into residential allotinents approximately as shown on the subdivision
plan subject to amended conditions discussed below, especially relating to other
parts of the land that are not included in the residential subdivision. The parties
will need to look at a number of matters including the assessment of a reserves
fund contribution in view of the reduction in number of allotments from 25 to 21

and the restriction on further subdivision which may affect the value of the land.
6. Outcome

Accordingly the appeal is allowed in part. Under section 290 of the Act the

resource consents granted by the Council is confirmed for a 21 lot subdivision

(plus balance lot) upon the following terms:

(1) The residential allotments are to be increased in size as follows (relating

new Lots 1-21 to Lots 1-25 on the subdivision plan (W69(1)) as in the

following table:
Lot Lot on Subdivision Plan Area (m?)
No. (Sheet W69(1))
1. 1 5006
2. 2 (lake access) 360
3. 3 2933
4. 4 and 5 2060
5. 6 2420
6. 7 1916
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7. 8and 9 2098
8. 10 1823
9. 11-13 2905
10. 14 5018
11. 15 1430
12, 16 1485
13. 17 1077
14, 18 1058
15. 19 1071
16. 20 999
17. 21 988
18. 22 1015
= 19, 23 | 1028
20. 24 1015
21, 25 970

(2) Leave is reserved to redraw the boundaries for Lots 3 - 11 above if that is

desirable in the applicant’s opinion.

(3) The conditions imposed by the Council are varied and/or added to with
extra conditions along the following lines (to be allocated to the appropriate

resource consent):

(i) No further subdivision of any title in the 3.85ha subdivision shall be
allowed.

(i1) No roof lines on any residence shall be broken by balconies or
dormers; nor shall roof pitches be greater than 1 in 8.

(iii) A colour palette of roofing and walls shall be limited to a mid-range of

colours agreed by the parties to this appeal.
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(iv) Covenants, easements or consent notices shall provide for the matters

v)

()

in (i)-(iii) above.

A 30 metre wide strip of land shall be defined (being part of the Block
A and part of Block C) and amalgamated with Block C but subject to a
covenant in favour of the allotments in the 3.85 ha subdivision to the
effect that the land will be maintained in kanukas and other trees
approved by the district planner as a buffer between the activities of
the vineyard and the residences, such buffer to be continuous from the
foreshore reserve to the uphill edge of residential development except
for the provision of a 3 metre access strip for the purposes of access
and egress from Block C to Sargood Drive extension.

A covenant or easement restricting any subdivision and/or residential
development on the face of Larch Hill (which will need to be surveyed
and defined by a survey plan) shall be included, such covenant or
easement to be in favour of the allotments on the subdivision plus not

more than five (5) residences in Wanaka nominated by the Society.

(vii) A further covenant or easement shall be entered into over the balance

of the Block A in favour of the residential allotments in the 3.85 ha

subdivision plus not more than five (5) residences in Wanaka

nominated by the Society whereby:

(a) residential development on the crest of the hill (again as
defined by a survey plan) is forbidden except for one house
with a north facing alignment and with reasonable landscaping
(which need not be effective immediately) to screen any such
residential development from Wanaka; and

(b)  no residential development shall take place on Lot 1; the terms
of such covenant to be in the form agreed by the applicant with

the Edgewater Resort with any necessary changes.

(viit) The applicant’s planner shall prepare a planting plan for the lakeside

recreation reserve to the satisfaction of [the relevant Council officer];
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and that planting shall be carried out by the applicant at its expense

prior to sale of the allotments on the 3.85 hectare site.

(4) The costs of complying with these conditions and the registration of all

necessary covenants and easements shall be borne by the applicant.
(5) Subject to (6), the parties are invited to:

(i) attempt to resolve the wording of the conditions, covenants or
easements by agreement (and of course further survey work will be

necessary to define the face and crest of Larch Hill);

(11) consider the appropriate wording for the conditions for each consent
(bearing in mind any difficulties raised by Bletchley Developments
Ltd v Palmerston North City Council (No.1) [1995] NZRMA 337 at
347) so that:

(a) consent notices, restrictive covenants or easements may be

brought down on the relevant titles; and

(b) the conditions imposed in the Council’s consent are consistent
with them.

(6) In the event of disagreement as to wording of the conditions, covenants or
easements, leave is reserved to the parties to come back to the Court on any

outstanding issues.
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7.  Other Matters

7.1 The applicant and the Council sought that costs be reserved, obviousty
contemplating applications for costs against the Society and indeed the
applicant also made an application for costs to be reserved against Mr
Harworth personally. However, in view of the fact that the appeal has been
successful in part and because a matter of national importance in terms of
landscape protection was involved, and further because as we have said the
original application was quite misleading in its narrow focus on the 3.85 ha
lot subdivision rather than the balance allotment in Blocks A and C, we

consider that costs should lie where they fall. We order accordingly.
7.2 We make no decision on the two appeals agaiust conditious by the

applicants and Mr Farrant since, in the light of this interim decision, the

reserve fund contributions will need to be recalculated anyway.

7.3 These appeals are adjourned to the first list of the Court in Queenstown

after 1 August 1998 unless any party requests they be set down earlier.

DATED at CHRISTCHURCH this 2 ©  dayof February 1998,

J.R.Ja@ U
Environment Judge
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FIRST (INTERIM) DECISION

A: In respect of the general rural zone landscape objective [Objective 3 in section 7

of the operative district plan}:

(1) the Mackenzie District Council is to choose by Friday 30 March 2012
whether it wishes that objective to commence:
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®3)

“Objective 3A. Landscape Values
“Protection of the outstanding landscape values ...”

or

“Objective 3A Landscape Values”
“Protection of the natural character of the landscape ...”

and, if the Council chooses the latter, it should lodge with the Registrar and
serve on the parties an application under section 293 of the Act in respect
of the change to the operative district plan; or

if the Council wishes Rural Objective 3A to remain the same (outside the
Mackenzie Basin subzone) as it is in the operative district plan, then it
should advise the Registrar and parties accordingly and that will be
recorded in the Environment Court’s final decision.

In respect of section 293 of the Resource Management Act 1991:

(1)

2)

if any party wishes to make submissions to the court on the interpretation
of the section or on the exercise of our discretion under that section, they
must give notice summarising the argument(s) to be made in writing to the
Registrar by 29 February 2012 (and serve copies on all other parties);

if notice is given under (1) all subsequent orders will be suspended until
the parties have been heard on section 293 by the court and a decision
issued.

Leave is reserved until 30 March 2012 to:

(1)

@)

€)

“)

Meridian Energy Limited to apply to the Environment Court to remedy any

omission from the matters raised under its appeal or to correct any

inconsistency in the court’s interim decision in relation to the issues raised

by Meridian;

any of the owners or lessees of land which contain farm base areas affected

by Meridian’s flood hazard areas to apply for one or more alternative farm

base areas to be approved;

the owners of Ferintosh, Haldon and Mt Gerald Stations or any appellant

who sought such relief in their notice of appeal to apply for one or more

extra or alternative farm base areas on their lands;

(in respect of wilding exotics in the Mackenzie Basin subzone) any party to

lodge and serve written submissions on;

(a) the legal analysis in the Reasons of the effects of other legislation
and the Canterbury Regional Pest Strategy;
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the implications of that submission for the evidence and on the

(b)
findings by the count;
(¢) whether or not the court should exercise its powers under section 293
to settle:
(a) rules in respect of wilding control;
(b) areas where ETS forests would be acceptable;
~ in the operative district plan in respect of wilding spread;
(d) whether the court should hear further evidence on these issues;
to any:
(a) appellant to apply to the court to deal with any relief claimed in its

(b)
©

appeal, not abandoned at, or before, the hearing (subject to the
identified exceptions in the Reasons, for example in respect of farm
base areas) and overlooked by the court in the other orders;

party to seek that the court resolve any ambiguity or error in the
decision;

party to apply to amend or vary any of the other directions in Orders
C to K if more time is reasonably needed or for other good reason.

Under section 293 of the Act the Mackenzie District Council is directed:

(1) to draw up a topographical map or maps (“the 2012 landscape map”)

@)

incorporating:

(a) the scenic viewing areas and lakeside protection areas shown in the
Mackenzie District Plan as amended by these orders;

(b) the areas of low and medium visual vulnerability as shown in Map 3
(annexed to this decision) together with any amendments the Council
considers should be made;

(c) the flood hazard areas identified by Meridian Energy Limited and
showing:

(d) the farm base areas provisionally confirmed or approved in this

®

interim decision;

Mr G H Densem’s understanding, as landscape architect engaged by
the Council, of the Scenic Grasslands provisionally identified under
this interim decision and of any improvements or extensions he
wishes to suggest as, in his expert opinion, achieving the aim of
policy 3B/8,

the “residential” and tourism subzones provisionally approved in this
interim decision.

to lodge the map prepared under (1) with the court for provisional approval
as to accuracy, completeness and legibility by 30 March 2012,

Under section 293(1) of the RMA the court directs:
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)

€)
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the Mackenzie District Council shall prepare a complete draft set of
objectives, policies and methods of implementation (including rules and
definitions) in accordance with this interim decision, and to lodge this
document (together with a cross-referencing to the paragraphs in the
Reasons for this decision)  with the Registrar by 18 May 2012 (serving
copies on the parties).

the Mackenzie District Council is to consult under section 293(1)(b) of the
RMA with:

e the parties to this proceeding;

o Te Runanga O Ngai Tahu;

e the Commissioner for Crown Lands ;

e the Department of Conservation;

e the Waimate District Council about exotic forestry near boundaries
with that district;

s any other person it considers appropriate;

— about the 2012 landscape map and the draft objectives, policies and
rules (together called “PC13(2012)”) prepared as a response to this
decision;

by Friday 27 July 2012 or such later date as is approved by the court the

Mackenzie District Council shall lodge for approval by the Environment

Court and serve on the parties a draft public notice which:

(a) introduces the 2012 landscape map and explaining briefly the
amended objectives, policies and rules in the PC13(2012) and the
changes for which approval is sought by the Council as a result of
consultation;

(b) invites any person who considers they qualify under section 274 of
the RMA and wishes to call new or further evidence (without
limitation other than relevance but especially on any potential
ecological effects not considered by the court) on any issue to:

(i) apply for leave to lodge a late notice under section 274 with the
Registrar of the Environment Court at P O Box 2069,
Christchurch;

(ii) serve the application on the Mackenzie District Council at
53 Main Street, Fairlie 7925 Fairlie by (a date to be settled);

(iii) serve a copy of the application on the persons named in the
public notice (being the appellants and existing section 274
parties to these proceedings):

(c) explaining that after receiving the notices and considering any
applications to become a section 274 party) the Environment Court
will hold a judicial conference to arrange a further hearing into the
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relevant issues raised by the parties or the (allowed) section 274
parties before finalising the objectives, policies and rules of PC13;

(4) any party who wishes to make submissions on the form or contents of the
public notice and on whether it meets the directions in these orders may
lodge a written submission with the Registrar within ten working days of
service of the draft public notice on them.

If any party wishes to:
(1) be heard on the 2012 map and on PC13(2012) and/or
(2) (in due course) oppose any application to become a party under section 274

— they must lodge and serve a notice of opposition within ten working days of
receipt of the relevant application, specifying the grounds of opposition or the
changes they consider should be made.

By consent the court directs the lakeside protection areas shown in the operative
district plan are to be amended on the western side of Lake Pukaki as agreed

between the parties to appeal ENV-2009-CHC-190.

The court directs that:

(1) the parties to the appeals by Mackenzie Properties Limited (ENV-2009-
CHC-183), Fountainblue Limited and its co-appellants (ENV-2009-CHC-
190) are to confer about and prepare a complete set of subzone rules for
rural-residential subzones on the Ohau River Block and Pukaki Downs
respectively as set out in Part 7 of this Interim Decision,

(2) similarly Fountainblue Limited and its co-appellants are to confer with the
Mackenzie District Council about and prepare a complete set of subzone
rules based on Mr C Vivian’s Exhibit CV1 for a tourist accommodation
subzone(s) on Pukaki Downs as set out in Part 7 of this decision;

(3) failing agreement on these sub-subzones by 30 April 2012 leave is reserved
to any party to apply to the court for directions as to how to settle the
subzone rules.

Under section 292 of the Resource Management Act 1991 the Environment
Court directs:

(1) that in Utilities Rules at p. 15-7 the first unnumbered rule shall be amended
by the substitution of “15” for “14” so that it reads (strike-out shown):

The rules contained in this part of section +4 15 take precedence over any other
rules that may apply to utilities in the District Plan, unless specifically stated to the
contrary;
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(2) that Schedule Al para “Activities” be amended so that in the second
paragraph the word “or” is substituted for “of” so that it reads (strike-
through shown):

In terms of this schedule the word “Significant” shall have the meaning of : Any
modification or addition which results in more than 20 m2 of additional land being
utilised ... of or the height of any existing building being increased by more than
2.5 metres”.

— unless the Mackenzie District Council or any other party gives notice
(specifying grounds) objecting to that course of action by 29 February 2012,

(1) Subject to (2), all issues relating to Assessment Criteria in the rules are
adjourned, pending resolution of the matters in the orders above, however

(2) the parties are invited to resolve these in the light of the Court’s interim
decision if they feel able to.

The Mackenzie District Council is:

(1) directed to lodge and serve an affidavit by an authorised officer or agent by
29 February 2012 as to what steps the Council has taken to review rule
(7)12.1.1.g (Clearance of) Short Tussock Grasslands; and

(2) requested, if it considers the information is relevant, and if the Council is
part of the focus group referred to in Part 8 of this decision, to lodge an
affidavit detailing what its terms of reference and procedure are, and when
(if) a relevant outcome is likely from its deliberations

~by 29 February 2012,
Costs are reserved.
REASONS
Maps
Mackenzie Basin : Topography, Boundaries p. 10
Landscape Character Areas p. 26

Capacity to Absorb Development p. 54
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1.  Introduction

1.1  Sustainable management of the Mackenzie Basin’s landscape(s)

[1]  Enabling farmers, tourism operators, hydro-electric generators and the wider
community including Ngai Tahu as tangata whenua, and visitors to the district to
provide for their wellbeing, health and safety while appropriately avoiding, remedying
and mitigating adverse effects on the landscape(s) of the Mackenzie Basin is the issue
for these proceedings about Plan Change 13 to the Mackenzie District Plan.

[2]  In fact, these proceedings under the Resource Management Act 1991 (“the Act”
or “the RMA”) are not about the whole of the Mackenzie Basin if that is thought of as
including a lower southern area cenired on Omarama within the Waitaki District.
Rather, the proceedings are about the landscapes of the northern and higher part of the
Mackenzie Basin from Te Kopi o Opihi/Burkes Pass to Twizel. That is the part of the
basin within the Mackenzie District' and which we will call “the Mackenzie Basin™ for
the purpose of these proceedings. The Mackenzie Basin is as shown in Map 1
“Mackenzie Basin, Topography, Boundaries” on the next pagez.

[3]  The appeals are about Plan Change 13 to the Mackenzie District Plan. The most
important issues for the court to resolve are:

Shown in Appendix E to the Mackenzie District Plan.
This is map 1 attached to Annexure “3” to the evidence-in-chief of the landscape architect, Mr G H
Densem [Environment Court document 3].
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(1) how is the Mackenzie Basin changing?

(2) is the whole Mackenzie Basin an outstanding natural landscape’? or are
there different landscapes in the Basin?

(3) what should be the landscape objectives and policies in the district plan for
the Mackenzie Basin’s landscape(s)?

(4) in particular what objectives and policies should apply to buildings and
structures in the Basin?

(5) should there be additional new residential type zones?

(6) what other methods should be used for implementing those objectives and
policies?

There are more specific issues arising out of those which we identify later.

1.2 The notification, submissions on and hearing of Plan Change 13
[4]  Proposed Plan Change 13 (“PC13”) was publicly notified by the Mackenzie
District Council on 19 December 2007. The public notice of PC13 stated® (relevantly):

PUBLIC NOTICE OF PROPOSED CHANGE 13
(RURAL ZONE — MACKENZIE BASIN)
TO THE MACKENZIE DISTRICT PLAN

CLAUSE 5 OF THE FIRST SCHEDULE OF THE RESOURCE
MANAGEMENT ACT 1991

The Mackenzie District Council has prepared Proposed Plan Change 13 Rural Zone —~ Mackenzie
Basin to the Mackenzie District Plan. The primary purpose of this Plan Change is to provide
greater protection of the landscape values of the Mackenzie Basin from inappropriaie
subdivision, development and use. To achieve this greater acknowledgement of outstanding
natural landscapes and features within the District is provided through objectives, policies and
rules, particularly as they apply to the Mackenzie Basin.

A new rural residential zone is created for the Manuka Terrace area that lies between the Ohau
Canal and Lake Ohau, which recognises recent subdivision of this area into large residential lots.
The Plan Change also addresses a number of minor matters and errors and omissions in the
subdivision and transportation rules including a limitation on the number of lots that can be
served by private rights-of-way and the method of calculating reserve contribution credits,

The main provisions of this Change are set out below:

Rural Issues, Objectives and Policies
¢  Split existing Objective 3 Landscape Values into Objective 3A, which focuses on
outstanding natural landscapes, and Objective 3B, which deals with general landscape
values across the District.
o ¢  New policies to support Objective 3A with residential use and subdivision generally being

GBAL OF limited to either existing towns or existing clusters of building usually associated with
3 W,m-.%\:x,g\

~

Within the meaning of section 6(b) of the RMA.
Environment Court document 2A,
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homesteads. Provision is also made for the establishment of new clusters where they meet
stringent standards and have the ability to replicate existing clusters or nodes.

Rural Zone Rules

e  Bstablishing a new Mackenzie Basin Subzone within the existing Rural Zone,

e  Identify existing building nodes on maps and provide for the establishment of new building
nodes and extension of existing building nodes as a discretionary activity within the
Mackenzie Basin Subzone.

¢ Generally limit buildings and subdivision to within existing or approved building nodes,
with all non-farm buildings within nodes being restricted discretionary activities.

¢  Provide for remote non-farming buildings outside nodes as a Controlled Activity.

¢ Controlling larger scale earthworks whether or not the earthworks are part of building node
development or subdivision,

#  Create a new Rural Residential -~ Manuka Terrace Zone with a maximum building density
of one residential unit and minor unit per 4ha, and with control over earthworks, servicing
and the external appearance of buildings.

e  Delete Lakeside Protection Areas.

Subdivision rules

¢  Provide as a discretionary activity subdivision with a minimum allotment area of 200ha
within the Mackenzie Basin Subzone (but with no provision for building within such a lot).

Miscellaneous Amendments

s Requiring access to subdivisions of more than 6 lots to be by way of road and not private
way or access lot,

¢  Amend the calculation method for contributions towards open space and recreation to
clarify that the credit for underlying lots is determined by deducting the number of
underlying lots from the total number of new lots created,

[5]  The primary objective introduced by PC13 is® “To protect and sustain the
outstanding natural landscapes and features of the district”. Oddly, the objective does
not say where those landscapes (plural) are within the district. The specificity is added
by the first implementing policy which is® “to recognise the Mackenzie Basin as an
outstanding natural landscape and ... to protect the Basin from inappropriate
subdivision, use and development ...”.  The issues to be dealt with in the plan by the
addition of PC13 are identified as’;

L

“rural lifestyle .., and rural residential development ... [which is] too

extensive or in the wrong location ...”;

e subdivision “... result{ing] in the loss of the former high country ethos and
landscape pattern”;

e *... more intensive use of the remaining farmed areas” especially with the
*... freeholding of former pastoral lease land”;

s “.. loss or degradation of views from the ... tourist highways”;

] PC13 as notified p. 5.
PC13 as notified p. 5.
4 PC13 as notified p. 4.
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e “... the extent to which additional irrigation will ‘green’ the Basin and
change land use patterns”.

[6] Many submissions on PC13 were lodged with the Council. A summary of the
submissions was notified on 3 May 2008 and the closing date for further submissions
was 30 May 2008. Commissioners® appointed by the Council conducted a hearing of
the submissions in September and November 2008, A further hearing was held on
22 May 2009. The Commissioners’ succinct decision on PC13 was released on
5 September 2009. However, it left for the future, the identification of any outstanding
natural landscapes within the Mackenzie Basin.  That is usually an error’ —  see
Wakatipu Environmental Society Incorporated v Queenstown Lakes District Council
where the court held that it was mandatory to recognise the matters of national
importance, and that required identification of “... the boundaries of the areas

concerned”. There will be few exceptions to that principle.
[71  Other outcomes of the decision on PC13 were:

¢ to allow some development within what were called “nodes” in the notified
change but were renamed as “farm base areas” albeit rather expanded in
some cases from traditional farm base areas; '

» outside of farm base areas, making all farm buildings controlled activities,
non-farming buildings discretionary activities, subdivision for farming
purposes restricted discretionary, and subdivision for non-farming purposes
discretionary;

¢ including residential units and accommodation for farm workers and their
families in the definition of farm buildings;

* to make specific provision for farm retirement dwellings;

¢ reintroducing the lakeside protection areas with non-complying status for
buildings and subdivision,

« removal of areas to the west and south of Twizel from the Mackenzie Basin
subzone. This last matter was not appealed. We record that the Council has
since notified and issued a decision’® on its Plan Change 15 relating to these
areas. There has been no appeal on that decision so it is not before us, We
comment on its relevance later when considering the area around Twizel.

[8]  There are three relevant versions of PC13 for us to consider:

e PCI13 as notified ~ we will abbreviate this to “PCI3(N)”;
e PCI13 as in the Commissioners’ version — abbreviated to “PC13(C)”;

Commissioners D W Collins, G Page and B Williams,

Wakatipu Environmental Society Incorporated v Queenstown Lakes District Council [2000]
NZRMA 59 at para [56].

Memorandum of Mr Caldwell, counsel for the Council, dated 17 August 2011,




14

s PCI3 as agreed by most of the parties (except for the appellant Federated
Farmers of New Zealand (Incorporated) Mackenzie Branch) which we will
call “PC13(V)” L.

1.3 The appeals, the parties and the evidence

[9]  Ten appeals were lodged with the Registrar. Seven appellants appeared at the
hearing.  The appeal by High Country Rosehip Orchards Limited and Mackenzie
Lifestyle Limited (ENV-2009-CHC-175) was withdrawn, as was the appeal by Aoraki
Trust Lands Limited (ENV-2009-CHC-182)2. However, for tactical reasons relating to
jurisdiction, Mackenzie Properties Limited as a section 274 party to the appeal by
Rosehip requested that the former appeal (ENV-2009-CHC-175) be kept alive pro
SJorma. The appeal by R, R and S Preston and Rhoborough Downs Limited (ENV-
2009-CHC-191) was the subject of a consent memorandum'” between the appellants and
the Council.  We will consider that memorandum — which give site-specific solutions
to the issues raised - when we come to consider individual properties later. The appeal
by Mt Gerald Station Limited (“Mt Gerald”)* was withdrawn" in all respects except for
the request for a further farm base area of about seven hectares on a sloping terrace
above Lake Tekapo and south of the existing homestead and Coal River. The general
appeal by Fountainblue Limited and others together called “Pukaki Downs” (ENV-
2009-CHC-190) challenging PC13 in its entirety was kept open for jurisdictional
purposes. In other words, as we understood Mr Prebble, counsel for Pukaki Downs]6, it
only maintained its challenge to PC13 s0 as to maximise the court’s powers in respect of
Fountainblue’s wish to have a rural-residential and tourism zone(s) on different parts of
its land. It may, of course, also enable other changes to PC13 if we consider those are
appropriate. ~ The appeal by Meridian Energy Limited (“Meridian™) has to protect its
interests in the Waitaki power scheme.

[10] Most of the appellants were section 274 parties on other appeals. There were
also a number of independent section 274 parties, although most of them withdrew
before the hearing commenced. Counsel for the New Zealand Transport Agency, a
section 274 party, was given leave to withdraw since it intended to take no further part
in the proceedings (consequent upon the withdrawal of the High Country Rosehip
appeal). A number of other section 274 parties which had served evidence — Simons
Hill Limited, Simons Pass Limited, Pukaki Irrigation Company Limited, Lone Star
Farms Limited and Star Holdings Limited — gave notice of withdrawals on 13 August
2010, immediately before the start of the hearing.

It was produced by a planning witness, Mr C Vivian, as his annexure “D” [Environment Court
document 257,

Withdrawn by notice dated 26 July 2010,

Environment Court document 29A.

ENV-2009-CHC-181.

Mr Schulte’s submissions para $.

Mr Prebble’s submissions [Environment Court document 21] as amplified orally — see the
Transcript at pp 468 to 470, ,
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[11] The remaining appeals by the named appellants raise issues about:

¢ the existence and extent of outstanding natural landscapes within the
Mackenzie Basin subzone;

o the Rural objective(s) as to landscape;

¢ the implementing policies and landscape;

e hazard provisions;

o some of the implementing rules in section 7 of the district plan, especially in
relation to reflectivity and wilding trees;

e land use practices and sustainability;

s  specific farm base areas and/or rules;

¢ proposed new Rural-Residential and Tourist Resort zones,

The evidence

[12] Most of the evidence called by the parties was lodged with the Registrar, served
by each party on the others, pre-read by the court’s members, and entered into the
court’s records in the normal way when the witness produced and confirmed it on
affirmation (or oath). The evidence was then tested by those parties who wished to
cross-examine the witness, or by questions from the court. Some evidence was entered
on the record without opposition'” when no party wished to cross-examine the witness.

[13] Exceptionally, after the hearing we have had (provisional) regard to'® some
further evidence and information which has not yet been tested. Since this decision is
interim an opportunity to do so will be given to any concerned party. We now outline
the evidence and information we have referred to.  First at the end of the hearing we
asked for further evidence from Mr G H Densem, the landscape architect called by the
Mackenzie District Council. On 8 September 2010 Mr Densem lodged and served with
the Registrar a further statement of evidence'”, We treat this evidence with caution
because apart from the fact that none of the parties have had the chance to test its
accuracy in court, it was prepared at the time of the first Canterbury earthquakes and so
Mr Densem recorded that it had not been checked by him,

[14] Second we have entered the statement of Mr D A Fastier onto the record®
despite the fact that the appellant for whom he lodged and served evidence withdrew its
appeal at the last minute, and Mr Fastier did not enter the witness box to produce it. Mz
Fastier is a director of Simons Hill Station Limited and has, for the last 16 years, been a
farmer of this land with his partner and his son. We had read his evidence in
preparation for the hearing®'. Our grounds for referring to his evidence are first that his

E.g. that of an ecologist, Dr K M Lloyd, called by the Council [Environment Court document 13].
18 Under section 276 of the RMA.

19 Environment Court document 32,

As Environment Court document 35,

Briefs were also lodged by experts (Mr C R Glasson, a landscape architect and Mr M J G Garland,
a resource manager). We have not re-read these, but copies are on the court file.
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evidence about Simons Hill and Simons Pass Stations is relevant, second it is the best
evidence available about those stations, third we doubt if any party would object to it,
fourth it reads as the statement of someone who has worked with and cared for “his”
part of the Mackenzie Basin for some time and is acutely aware of the problems the land
faces; and fifth it is a relatively careful and considered statement which is not
obviously self-serving, Naturally, any of the facts we recite in reliance on Mr Fastier’s
statement may be challenged by any of the parties to these proceedings before we come
to our final decision.

[15] Third there are a number of references in the evidence of Dr K M Lloyd, an
ecologist called by the Council, to a report from the Parliamentary Commissioner for the
BEnvironment (Dr J Wright) called “Change in the high country ; Environmental
stewardship and tenure review™. This was not produced as an exhibit. We record
that because of its general relevance to high country issues in the South Island some of
the court’s members have read it. We have not relied on it in any way in coming to this
decision except negatively : it reminds us that we received minimal ecological evidence

and so we should reserve leave for any party to call such evidence if they wish to.

[16] Since the map of Mackenzie Basin stations produced to us” is quite out of date
(it is dated September 2006) we have referred to the Land Information New Zealand
website to ascertain which stations in the Mackenzie Basin are still crown pastoral
leases. Naturally any of our statements about these may be put right if a party shows it
is wrong (and relevant).

[17] Finally, we have referred to a geological map™ for fundamental geological
information; and to topological maps® for general information although through
oversight only one of these — Dover Pass — was produced as an Exhibit’®.

1.4  Legal issues
The pre-2009 version of the RMA

[18] As a preliminary point we record that the parties agreed”’ that these appeals
should be resolved under the Resource Management Act 1991 in its form prior to the
Resource Management Amendment Act 2009, That is because PC13 was notified in
2007, well before the 2009 Amendment came into force.

“Change in the high country : Environmental stewardship and tenure review” Parliamentary
- Commissioner for the Environment, April 2009.

B GHDensem, Exhibit 28.1,

. IGNS (2007) Map 15 Aoraki.

% New Zealand Topo 50 maps -BY16 (Mount Stevenson), -BY17 (Lake Tekapo), -BZ15 (Twizel), -

BZ16 (Dover Pass) and -BZ17 (Te Kopi o Opihi/Burkes Pass).
% Exhibit 16.2. .
Transcript p. 470.
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Matters to be considered

[19] Because these proceedings are about a plan change we must first identify the
legal matters in relation to which we must consider the evidence. In Long Bay-Okura
Great Park Society Incorporated v North South City Council’® the Environment Court
listed a “relatively comprehensive summary of the mandatory requirements” for the
RMA in its form before the Resource Management Amendment Act 2005,  We now
amend the list to reflect the changes made by the Resource Management Amendment
Act 2005. The different legal standards to be applied are emphasised, and we have
underlined the changes® and additions since Lomg Bay (but before the 2009
amendments);

A, General requirements

1. A district plan (change) should be designed to accord with®, and assist the
territorial authority to carry out — its functions® so as to achieve, the purpose of
the Act™.

2. When preparing its district plan (change) the territorial authority must give effect
to any national policy statement or New Zealand Coast Policy Statement™,

3. When preparing its district plan (change) the territorial authority shall:
(2)  have regard to any proposed regional policy statement™;
(b)  give effect to any operative regional policy statement™,

4. In relation to regional plans:

(a)  the district plan (change) must not be inconsistent with an operative
regional plan for any matter specified in section 30(1) or a water
conservation order’®; and

(b)  must have regard to any proposed regional plan on any matter of regional
significance etc’’;

5. When preparing its district plan (change) the territorial authority must also:
o  have regard to any relevant management plans and strategies under other
Acts, and to any relevant entry in the Historic Places Register and to various
fisheries regulations®®; and to consistency with plans and proposed plans of
adjacent territorial authorities™;

e take into acconnt any relevant planning document recognised by an iwi

authority; and

e not have regard to trade competition®’;

# Long Bay-Okura Great Park Sociefy Incorporated v North Shore City Council Decision A78/2008
at para [34].

-Except in AS below where “not” was already underlined in Long Bay.

30 Section 74(1) of the Act.

31 As described in section 31 of the Act.

32 Sections 72 and 74(1) of the Act,

3 Section 75(3)(a) and (b) of the Act.

% Section 74(2) of the Act.

3 Section 75(3)(c) of the Act [as substituted by section 46 Resource Management Amendment Act
2005].

Section 75(4) of the Act [as substituted by section 46 Resource Management Amendment Act
2005].

Section 74(2)(a) of the Act.

Section 74(2)(b) of the Act.

Section 74(2)(b) of the Act.

Section 74(3) of the Act.
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6.  The district plan (change) must be prepared in accordance with any regulation®!
(there are none at present) and any direction given by the Minister for the
Environment*?;

7. The formal requirement that a district plan (change) must® also state its objectives,

policies and the rules (if any) and may™ state other matters.

B.  Objectives [the section 32 test for objectives]
8. Each proposed objective in a district plan (change) is to be evaluated by the extent
to which it is the most appropriate way to achieve the purpose of the Act®.

C.  Policies and methods (including rules) [the section 32 test for policies and rules]

9. The policies are to unplement the objectives, and the rules (if any) are to
implement the policies*;

10.  Each proposed policy or method (including each rule) is to be examined, having
regard to its efficiency and effectiveness, as to whether it is the most appropriate
method for achieving the objectives® of the district plan:

(@)  taking into account:
(1) the benefits and costs of the proposed policies and methods (including
rules); and
(i) the risk of acting or not acting if there is uncertain or insufficient
information about the subject matter of the policies, rules, or other
methods®™; and
(b)  ifa national environmental standard applies and the proposed rule imposes a
greater prohibition or restriction than that, then whether that greater
prohibition or restriction is justified in the circumstances™.

D.  Rules
11, In making a rule the territorial authority must have regard to the actual or
potential effect of activities on the environment™.
12.  There are special provisions for rules about contaminated land”’,
13.  There must be no blanket rules about felling of trees’ in any urban environment™.

E. Other statutes:
14.  Finally territorial authorities may be required to comply with other statutes.

53

Section 74(1) of the Act.

Section 74(1) of the Act [added by section 45(1) Resource Management Amendment Act 2005].
Section 75(1) of the Act.

Section 75(2) of the Act.

Section 32(3)(a) of the Act.

Section 75(1)(b) and (c) of the Act (also section 76(1)).

Section 32(3)(a) of the Act.

Section 32(4) of the Act.

Section 32(3A) of the Act [added by section 13(3) Resource Management Amendment Act 2005].
Section 76(3) of the Act.

Section 76(5) of the RMA [as added by section 47 Resource Management Amendment Act 2005].
Section 76(4A) of the RMA as added by the Resource Management (Simplifying and
Streamlining) Amendment Act 2009, Sirictly, there can be such rules but they will be revoked by
section 76(4A) as from 1 January 2012,

Section 76(4B) of the RMA.
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F. (On Appeal)
15.  On appeat® the Environment Court must have regard to_one additional matter —
the decision of the territorial authorigyss.

[20] From A above items Al, A3(b) , AS and A7 are relevant. As for Al : it is
expressly within the prescribed functions of the Council to control® the actual or
potential effects of the use, development and protection of land by establishing and
implementing®’ objectives, policies and rules. We outline the relevant provisions in the
operative regional policy statement next, We consider B for objectives below and then
the policies and rules under C and D.  With one possible exception, E (Other statutes)
is only peripherally relevant and each such statute will be discussed in the context it
arises in.  The exception is the Climate Change Response Act 2002 together with
subsequent amendments to that statute. We discuss this later. Finally, in relation to F:
we have regard to the Commissioners’ decision during the course of this decision as we
consider each issue (if the Commissioners had considered it). However, we will also
bear in mind that, probably owing to the pressure of time in which to reflect and make a
decision, the Hearing Commissioners failed in a primary task which was to require
whether any or all of the Mackenzie sub-zone is or is not an outstanding natural
landscape. In our view that failure then colours most of their subsequent
determinations.

The Canterbury Regional Policy Statement

[21] Turning to A3 in the list above : we must give effect to any operative regional
policy statement. In this case it is the Canterbury Regional Policy Statement (“the
RPS”)’®. In Chapter 8§ of the RPS there is a slightly confusing objective for the region
which is> to protect or enhance the natural landscapes and features “that contribute to
Canterbury’s distinctive character and sense of identity, including their associated
ecological, cultural, recreational and amenity values”.  The objective is puzzling
because it does not refer to outstanding natural landscapes (or features) but to those
landscapes which contribute to Canterbury’s distinctive character and sense of identity,
without actually saying what the latter are.

[22] The implementing policy in the RPS reads®:

M Under section 290 and Clause 14 of the First Schedule to the Act.

55 Section 290A of the RMA as added by the Resource Management Amendment Act 2005.

Section 31(b) of the RMA. ‘

Section 31(a) of the RMA,

A proposed replacement regional policy statement has been notified in 2011 but we do not refer to
that. All references in this decision are o the operative regional policy staternent.

Objective 8/2 CRPS pp. 106-107.

Policy 8/3 CRPS p. 107,
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Policy 3

Natural features and landscapes that meet the relevant criteria of sub-chapter 20,4(1) should be
protected from adverse effects of the use, development, or protection of natural and physical
resources, and their enhancement should be promoted. Activities that may have adverse effects
include those involving the clearance or modification of areas of indigenous vegetation
(particularly tall tussock), earthworks, alteration to landforms, tree planting, or the erection of
structures.

The particular sensitivity of these natural features and landscapes to regionally significant
adverse effects in terms of sub-chapter 20.4(2) should be reflected in the provisions of district
plans in the region,

Assessments of effects should be made by considering:
(i)  aesthetic values;

(iiy  expressiveness;

(ili) transitory value;

(iv)  natural science factors.

[23]  Sub-chapter 20.4(1) specifies that a matter is of regional significance®® when it
concerns® (relevantly):

(¢) Landscapes and natural features that are distinctive, unique to, characteristic of, or
outstanding within the Canterbury region, including the processes that maintain them;

In identifying ... landscapes and natural features, factors to be considered include whether

a site, place or area is:

()  Identified as being a regionally outstanding landscape or natural feature in the
Canterbury Regional Landscape Study;

(i) A geopreservation site of regional significance and/or identified in the
Geopreservation Inventory of the New Zealand Geological Society;

(iif)  An area identified as an Area of Significant Conservation Value;

(iv)  An area identified as & Recommended Area for Protection in a Protected Natural
Areas Report; or

(v)  Inthe sub-alpine or alpine zone.

The fact that a particular site, place, or area is listed above will not necessarily mean that the site,
place, or area is of regional significance. The Regional Council or other parties should take
criteria (2) to (k) into account together with other relevant considerations, in deciding whether or
not a site, place, or area is of regional significance. It is acknowledged that some site
information in data bases may have changed or contain inaccuracies and may require
verification.

That document refers to the Canterbury Regional Landscape Study (1993) which
assessed® the flat areas, lakes and areas with National Parks as “Regionally Outstanding
Landscapes” but other hills and mountains as merely “Regionally Significant
Landscapes”. We accept Mr Densem’s criticism® of that study as making too sharp a

RPS p. 287,
RPS p. 289,
G H Densem, evidence 13 May 2010 para 2,18 {Environment Court document 371,
G H Densem, evidence 13 May 2010 para 2.20 [Environment Court document 3].
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distinction between the mountains and the plains, and that in reality they have high
“visual coherencg”65 . Further, at the hearing we received copies of an updated study®
from Dr Y Pfliiger, a landscape architect called by the Council, which we will refer to

when considering the landscape(s) of the Mackenzie Basin.

[24] Relevant under A5 is the Canterbury Regional Pest Management Strategy®’. In
fact, a new version®® of this came into effect on 1 July 2011 while we were writing this
decision and we will refer to it in due course because of its direct relevance.

The RMA binds the Crown — with some exceptions

[25] Another preliminary legal matter is to note that the RMA binds the Crown
generally®®. However, the Act does not apply to some particular uses of Crown land.
Section 4 states (relevantly):

4 Act to bind the Crown
(1)  This Act binds the Crown, except as provided in this section.

(2)  This Act does not apply to any work or activity of the Crown which -
(a)  Isause of land within the meaning of section 9; and
(b)  The Minister of Defence certifies is necessary for reasons of national security.

(3)  Section 9(3) does not apply to any work or activity of the Crown within the boundaries of
any area of land held or managed under the Conservation Act 1987 or any other Act
specified in Schedule 1 to that Act (other than fand held for administrative purposes) that

(&) Is consistent with a conservation management strategy, conservation management
plan, or management plan established under the Conservation Act 1987 or any
other Act specified in Schedule 1 to that Act; and

(b)  Does not have a significant adverse effect beyond the boundary of the area of land.

A large area of red tussock” grasslands on the higher downs’* between Lakes Tekapo
and Pukaki is administered by the Ministry of Defence and we assume section 4(2)
applies. Further, much of the land north of Lakes Ohau, Pukaki and Tekapo (to the
Main Divide) is a National Park and is managed under plans established under the
Conservation Act 1987.

When is a submission “on” a plan change?
[26] In relation to various appeals the Mackenzie District Council challenged some of
the relief sought as being beyond the jurisdiction of the court. These arguments mostly

63

. G H Densem, evidence 13 May 2010 para 2.22 [Environment Court document 3],

CRC Landscape Study 2010 [Environment Court document 4],
Prepared under the Biosecurity Act 1993,

Canterbury Regional Pest Management Strategy 2011-2015.
Section 4(1) of the RMA,

Chionochloa rubra,

The land is identified as “Defence” on Exhibit 28,1,
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relied on a claim that the submissions to the Council seeking the relief were not on the
subject of PC13 and therefore the relief was wltra vires the Council and (on appeal) the
Environment Court. We now summarise the important cases cited to us on this issue.

[27]  First Mr Hardie, counsel for the Council, referred to the leading authority which
is Clearwater Resort Limited v Christchurch City Council’”. In that decision — and we
think it makes no difference that the proceedings were concerned with a variation rather
than a plan change - William Young J stated”:

1. A submission can only fairly be regarded as “on” a variation if it is addressed to the extent
to which the variation [plan change] changes the pre-existing status quo.

2, But if the effect of regarding a submission as “on” a variation would be to permit a
planning instrument to be appreciably amended without real opportunity for participation
by those potentially affected, this is a powerful consideration against any argument that
the submission is truly “on” the variation.

We respectfully think that the first point being made by William Young J can be
elaborated on by observing that a plan change may be narrow or broad and/or at a high
or low level. It may involve objectives, policies and methods of implementation, or
only policies and/or methods (it is more difficult to change objectives and not policies
and/or methods).  Then the point of Clearwater is that it is the extent to which the
variation or plan change differs from the status quo which sets the scope of the plan
change. If the proposed change to the plan is minor, then any submission is similarly
limited. For example, if a plan change sought only to amend a rule then a submission
seeking to change a policy above that rule would not be “fairly and reasonably” on the
subject of the plan change, to adopt the words of the Full Court in Countdown
Properties (Northlands) Limited v Dunedin City Council”,

[28] Mr Hardie also referred to Avon Hotel Limited v Christchurch City Council”®
where the court suggested a third test, being “That the submission should not open up
for relitigation aspects of the plan which have previously passed the point of challenge”.
On reflection we consider that is probably just an aspect of Clearwater s first point.

[29]1 More authoritatively, in Option 5 Incorporated v Marlborough District Council’®
Ronald Young J agreed with the approach in Clearwarer. He also stated that the

7 Clearwater Resort Limited v Christchurch City Council HC Christchurch AP34/02, William
Young J, 14 March 2003.

73 Clearwater Resort Limited v Christchurch City Council HC Christchurch AP34/02, William

Young J, 14 March 2003 at para [66].

Countdown Properties (Northlands) Limited v Dunedin City Council [1994] NZRMA 145 at 166

where the Full Court held that an amendment to a plan change must not “... go ... beyond what is

reasonably and fairly raised in submissions on the plan change”.

Avon Hotel Limited v Christchurch City Council Decision C42/2007.

Option 5 Incorporated v Marlborough District Coyncil HC Blenheim CIV-2001-406-144, Young

J, 28 September 2009,
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Environment Court in its decision appealed from was also correct in taking into account
the policy behind the variation and the purpose of the variation.

[30] Finally, we accept Mr Hardie’s submission that the assessment of whether any
amendment sought by a submission as fair and reasonable “... should be approached in
a realistic workable fashion rather than from the perspective of legal nicety” using the
phrase of Pankhurst J in another High Court decision ; Royal Forest and Bird Protection
Society Incorporated v Southland District Council”’,  We will apply those tests when
any relief sought is challenged on this ground.

Royal Forest and Bird Protection Society Incorporated v Southland District Council [1997]
NZRMA 406 (HC).
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2. Descriptions and predictions

2.1 A snapshot of the existing landscape

[31] The district plan’® identifies the Mackenzie Basin as one of three ... basic
landscape units” within the district — the other two being the mountainous chain of the
Main Divide, and the farmland east of the Two Thumb, Albury and Dalgety Ranges.
Of relevance to these proceedings is the description of *;

The vast tussock grasslands of the Mackenzie Basin, enclosed in mountain ranges such as the
Ben Ohau, Two Thumb, Hall, Gammack, and Grampian Ranges, 'The Basin contains the large
lakes and canals of the Upper Waitaki Power Development and the townships of Twizel, Mt
Cook and Tekapo. The landscapes of these high country areas are vast and spacious with subtle
colourings and vegetation patterns, dominated by natural features and extended views.
Development in the high country has also been generally unobtrusive with isolated contained
settlement and a lack of prominent artificial structures and pattetns.

That description is in our view generally accurate. More specifically the basin is a high,
dry area surrounded by mountains — it is the largest such inter-montane basin in New
Zealand®. The floor of the basin is not level. It has a north to south altitudinal gradient
- the high point on the State Highway 8 west of Tekapo is approximately at 800 metres
above sea level (“masl™), and a low point at Lake Ruataniwha is about 500 masl. There
is also a striking rainfall gradient — decreasing from north and west (700 mm/year) to
south (less than 450 mm/year). The lower parts of the basin rival Central Otago as
being the driest place in New Zealand.

[32] Almost all the floor of the basin is glacial deposits or fluvioglacial outwash
deposits. Underlying those Quaternary deposits, the oldest of which are less than 1.8
million years, is late Permian and Triassic bedrock of greywacke® interbedded with
argillite®, all about 250 million years old.  The underlying greywacke protrudes,
forming the Mary Range, Grey Hills and mountains to the east of the Mackenzie Basin.
The rock has become increasingly metamorphosed towards the Main Divide — forming
semischist and schist,

[33] Landscape characteristics of the Mackenzie Basin were identified® by Mr G H
Densem, the landscape architect called by the Council. They include long open views™
over brown grassland, the “dramatic visual backdrop” of the Southern Alps® and the

7 Chapter 7 (Rural Issues),

" MDP p. 7-10.

80 To the west are the Mauka Afua/Ben Ohau and (hidden behind) Newmann Ranges, to the
northwest the Southern Alps including Aoraki/Mt Cook, to the east is the Two Thumb and

"Rollesby Ranges, and to the south, the Kirkliston and Benmore Ranges.

& A schistose sandstone : IGNS (2007) Map 15 Aoraki,

8 A siltstone~-mudstone : IGNS (2007) Map 13 Aoraki,

G H Densem, evidence-in-chief 13 May 2010 para 3.21 [Environment Court document 3].

(G H Densem, evidence 13 May 2010 para 3.22 [Environment Court document 3].

G H Densem, evidence 13 May 2010 para 3.22 [Environment Court document 3],
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other encircling peaks and mountains; the grand® U-shaped glacial valleys with their
blue lakes (Lakes Tekapo and Pukaki), the simple®’ straight lines of the hydro canals
and the transmission lines, scattered homesteads and farm bases®™.  The vegetation
which creates the golden brown landscape is grass. There are several native tussock
species including red tussock®, hard tussock™ and snow tussock”.  Introduced
browntop‘)2 is also widespread. Shelterbelts, plantations and wildings of exotic conifers
are scattered through the Basin, and exotic willow and poplar species line many of the
larger rivers. We received minimal evidence of the remaining native vegetation and
fauna within the Basin. Matagouri and spaniards™ are obvious in wetter, more fertile
areas, but the existence and extent of smaller herbs was not described.

[34] The braided rivers and moraine ponds are important for various native bird
species. Most famous is the black stilt which is one of the rarest waders in the world,
but other species which live here and are easily observed are black-winged (pied) stilt,
south island pied oyster-catcher, double-banded dotterel, and wrybill. The area is also
home to black-fronted terns and two gull species, as well as New Zealand falcon and
swamp harriers. The habitat of insects and lizards was not described.

[35] Despite the simple immediate perception of a huge brown plain ringed by
mountains, areas within the basin vary in their geomorphological, floral and developed
characteristics. These areas were described by Mr Densem as different “landscape
character areas™. These are shown as Map 2 on the next page : “Landscape Character
Areas”.  Since the majority of visitors’ (and residents’) experiences of the Mackenzie
Basin as a whole are obtained from State Highway 8, we describe the areas in order that

they are seen from that road when travelled from north to south:

1. The Eastern Plain (Mr Densem’s “East Basin Landscape Character Area”)
including the mountains to the east;

2. (Lake) Tekapo®™;

3. The Centre (Irishman and Mary Creeks — south of the Tekapo Canal — and
Mt Mary Range — this area is Mr Densem’s “Central Basin™);

4. The Pukaki River Plain (Mr Densem’s “South Basin™);

G H Densem, evidence 13 May 2010 para 3.22 [Environment Court document 3],

87 G H Densem, evidence 13 May 2010 para 3.22 [Environment Court document 3].

88 G H Densem, evidence 13 May 2010 para 3.22 [Environment Court document 3].

Chionochloa rubra.

Festuca novaezelandiae,

Chionochloa rigida,

Agrostis capillaris,

Aciphylla spp.

o G H Densem, evidence 13 May 2010 Attachment 3 : The Mackenzie Basin Landscape (November
2007) [Environment Court document 3],

This is map 4 attached to annexure “3” to the evidence-in-chief of Mr G H Densem {Environment
Court document 3],

G H Densem, evidence-in-chief photo 1 [Attachment to Environment Coutt document 2].
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Pukaki®’;

The Twizel River Plain”™® (Mr Densem’s “Rhoborough” and “Twizel”);
The Dobson River Catchment (Mr Densem’s “Ohau’); '
Benmore™.

Colb AN

Some of these areas are only glimpsed from the State Highway (e.g. Te Ao
Marama/Lake Benmore) and others are large areas seen at a distance, e.g. most of the
Eastern Plains while the Dobson area is not readily visible from within the Mackenzie
Basin.

[36] The landscape Issue in the district plan states':

The landscapes of the District are of significant value to the people who live, work and visit
there, Most of this experience of the landscape is gained from within the settlements and the
main transport routes, However, an increasing number of people are interested in exploring more
remote locations by vehicle or by foot. The high country landscape, in particular, is not only
important for its residents and a drawcard for recreation and tourism, it is also part of the identity
of New Zealand which can be seen in writings, paintings, songs and advertisements. Many of
these landscapes are working landscapes containing farming and forestry elements such as
fences, buildings, cultivation, introduced pasture, forestry and livestock. The significance of
these elements varies with the intensity of use, the most intensive farming and forestry containing
the greatest degree of modification. In many areas these elements constitute the typical rural
landscape.

[37] Another relevant passage in the statement of landscape values describes'®:

... the high country [as] a dynamic landscape with ecological changes, including the spread of
[hieracium] and wilding trees, and changes as result of agricultural practices, such as shelter
planting, ploughing and topdressing. These changes continue to have an impact on the character
of the landscape. At the same time there is a growing awareness and appreciation of the many
values of largely unmodified areas of the high country.  The landscape values of the high
country, in particular higher altitude areas, are very sensitive to change by activities, particularly
activities involving earthworks, establishment of buildings and structures, the planting of trees
and intensification of pastoral and arable use. Changes to indigenous vegetation patterns can
also affect the visual qualities of the landscape, as they contribute to the colour, texture and
naturalpess of an area. The challenge is to find an appropriate balance between land uses and
activities and the maintenance of outstanding landscape qualities.

The last sentence largely encapsulates the key issue in these proceedings.

7 G H Densem, evidence-in-chief photographs 3 and 4 [Attachment to Environment Court document

2].
G H Densem, evidence-in-chief photographs 5, 6, 7 and 8 [Attachment to Environment Court
document 2].
G H Densem, evidence-in-chief photo 10 [Attachment to Environment Court document 2],
100
MDP p. 7-10.
9 MDP p. 7-11.

98

99
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[38] The statement of issues is not directly changed by PC13, although a new
paragraph is added'®® about changes which are affecting the landscape values of the
Mackenzie Basin, in particular housing, and the effects of irrigation “greening” the
basin.

People in the Mackenzie Basin

[39] As described by Mr Densem'®, many specific areas and landscape features are
of cultural significance to Ngai Tahu who are the dominant tangata whenua. These
features include trails, archaeological sites, mahinga kai'™ sites, mountains, water and
place names (notably Aoraki, Pukaki and Tekapo). Tangibly the visual shafts between
the southern shores of the main lakes and the mountains are particularly important'® to

Ngai Tahu to maintain their relationships with those places.

[40] The population of the Mackenzie District was just over 3,800 in the 2006 census
although that figure swells over summer. For example, Twizel with a population of a
little over 1,000 is reported to treble as holiday homes and camping-grounds fill. We
bear in mind that the district has one of the smallest rate-paying populations in the
country, so that it is not in a position to fund expensive research into the effects of
development, or readily to promote changes to the district plan.

[41] Tourism provides 35% of the employment in the Mackenzie Basin subzone'®,
At 20% the farming, forestry and fishing sector is a distant (but important) second'”’. It
is not correct that “Pastoral farming is still the predominant business in the Mackenzie
Basin™ as stated'”® by Mr J B Murray, a very experienced farmer, owner of The Wolds
Station, and Chairman of the Mackenzie Branch of Federated Farmers of New Zealand
Incorporated. With respect to Mr Murray, if the importance of business is measured by
the number of employees, then clearly tourism is the dominant business of the basin.
Or, as we shall see, if importance is rated by the direct contribution to the national
economy, that part of the Waitaki hydroelectric power scheme which is within the
Mackenzie Basin subzone (we will call this part “the Waitaki Power Scheme”) wins
hands-down over farming,

[42] However, farming is very important socially and culturally. The Mackenzie
Basin contains a number of high country stations'®, some of which — for example
Lilybank, Mt Cook, Balmoral, Irishman Creek, Haldon and Black Forest — have become
quite famous in New Zealand folklore. An inspection of map 1 shows that a

102
PC13(N .4
o PCI3N)atp

G H Densem, evidence-in-chief “Cultural Impact Assessment” May 2010 [pp 22 ef ff of Appendix
2 to Environment Court document 2], '

Traditional food gathering sites,

G H Densem Appendix 2 p. 23 [Environment Court document 3.

R A Corbett, evidence-in~chief para 4.1 [Environmental Court document 22].

R A Corbett, evidence-in-chief para 4.1 [Environment Court document 221.

I B Murray, evidence-in-chief para 10 [Environment Court document 16],

The stations are shown on Map “1”.
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substantial proportion of the Rural zone land is held by a small number of private
landowners or lessees under Pastoral Leases. That is important for two reasons : first
we are concerned that a disproportionate burden of landscape protection may be borne
by a very small number of landowners. What makes that worse is that high country
farming is generally an unprofitable activity at present'”®. Secondly, in the opinion of
Mr Densem, the existing plan was established with the “leasehold farming system in
mind” and tenure review applications under the Crown Pastoral Land Act may change
that'"!.  The owners of some of the stations are appellants in these proceedings and
some are represented by the Mackenzie Branch of Federated Farmers of New Zealand
Incorporated which is also an appellant,

[43] Large parts of the Mackenzie Basin are owned by quasi- or public bodies - the
Department of Conservation pre-eminently but LINZ, the NZTA and Meridian also hold
land in the basin.

Infrastructure : State Highway 80 and the Waitaki power scheme

[44] The basin is divided in two from northeast to southwest by two obvious
infrastructure corridors — State Highway 8, and the Tekapo-Pukaki-Ohau canal and
power-line systems. State Highway 8 is the only sealed route through the Basin, The
road enters the Basin at Te Kopi o Opihi/Burkes Pass and exits at Lake Ruataniwha as
the road continues into the Waitaki District and towards Omarama.

[45] The Waitaki valley’s hydroelectric power scheme as a whole generates'” nearly
30% of New Zealand electricity. While extensive, the Waitaki Power Scheme is not
large in proportion to the area of the Mackenzie Basin as a whole. Key assets in the
(upper) Waitaki Power Scheme are two dams — the Pukaki High Dam and the
Ruataniwha Dam, four canals'®®, five power stations and the transmission lines. As we
have recorded, there is an appeal about PC13 by Meridian, the owner (at the time of the
hearing) of most of the infrastructure in the Waitaki Power Scheme. The transmission
lines are owned'™* by Transpower, which took no part in the hearing. Meridian’s
witness, Mr Smales'’, and counsel also emphasised that the Waitaki Power Scheme is a
major and ongoing engineering enterprise. It requires maintenance to ensure it
continues to run efficiently and indeed to meet resource consent conditions. We will
consider” the predicted relationships between the Waitaki Power Scheme and both
existing and likely new activities in part 2.4 of this decision.

H0 J B Murray, evidence-in-chief para 10 [Environment Court document 16]; A E Tibby, evidence-

in-~chief [Environment Court document 23],

G H Densem, evidence 13 May 2010 Attachment3 : “Landscape Values of the Mackenzie Basin”
G H Densem (2007) para 7.2 [Environment Court document 3],

Explanation to Policy 11A [Mackenzie District Plan p. 7-38].

13 The Tekapo, Pukaki, Ohau, and Ohau B-C canals; K A Smales, evidence-in-chief Figure 2
[Environment Court document 10},

And shown as designations on the district’s planning maps.

K A Smales, evidence-in-chief para 83 [Environment Court document 10].
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[46] These infrastructure corridors have far-reaching consequences in that they have,
directly and indirectly, an effect on their containing landscape(s). Further, the road
creates the viewing opportunities for many of the visitors to the Mackenzie Basin. It
defines what has become an important visual corridor from which the landscape is
viewed. Similarly, the canals have changed the hydrological systems — for example, the
upper Tekapo River, and the Pukaki and Ohau Rivers have been substantially dewatered
~ (most of the year). No doubt there have been ecological consequences, although we do
not know what they are in any detail.

2.2 The changing landscape

[47] In popular perception “the Mackenzie Country” is a land of picture postcard
beauty. It is a series of clichés of the picturesque that can still move the viewer : the
conifers and tussocks and, in summer, colourful lupin flowers of Te Kopi o
Opihi/Burkes Pass; the views north over the sward and lake in front of the cafés and
motels at Tekapo, with the Church of the Good Shepherd in the right hand side of the
frame; the broad vistas and the encircling brown or ‘golden’ tussock—covered hills, and
later the view up the length of Lake Pukaki to Aoraki/Mt Cook''®. It has been
described as “jconic” and “timeless”. In our view the (incorrect''’) use of the word
“iconic” is an attempt to describe the fact that a landscape epitomises or symbolises
qualities of a landscape type — “the high country” or simply “the Mackenzie country” —
with which many people are familiar and which they admire greatly. Nor is this
landscape timeless. The Mackenzie Basin was (probably) mostly forest before humans
arrived. There would have been forest in the wetter valleys to the north and west (as in
the Dobson and Hopkins Valleys now) and podocarp and broadleaf forest on the plains
to the south and east. 'The Basin has changed much over the last 1,000 years since
Maori arrived and the rate of change sped up after James Mackenzie discovered it for
Europeans and burning became even more prevalent and exotic grasses and grazing
mammals were introduced.

[48] There have also been very significant changes to the Basin as a result of the
Waitaki Power Scheme which started in the 1960s. The hotel and settlement at Lake
Pukaki was flooded when the outflow was dammed''® and the lake was raised by 50
metres and as a consequence greatly increased its surface area (and volume). The hotel
and settlement at Lake Tekapo was relocated to higher ground, and the new village was
commenced. The system of canals was built to move water from Tekapo to the turbines
at Pukaki, and then via the Pukaki Canal to the turbines at Lake Ruataniwha. Three
transmission lines cross the Basin, and there is a complex web of them south of Twizel.

116

See G H Densem, evidence-in-chief photographs 11 and 12 [Attachment 1 to Environment Court
document 2].

It is probably now far too late, and simply pedantic to complain that no landscape is iconic, The
very term ‘landscape’ was originally used to describe a painting of an expansive view. An icon by
contrast is properly a painting of a part of a buman figure e.g. the Christos Pantokrator of the
Eastern Orthodox Church thrown up by a Google search.

The Pukaki High Dam.
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Again there would have been ecological changes as a result of all these works, but they
were not the subject of evidence in these proceedings.

[49] There are a number of other changes'" to the landscape of the Mackenzie Basin
which are continuing, and in some cases accelerating:

(1)  increased numbers of buildings;

(2) changes to plant biodiversity — the problem of weeds;
(3) rabbits and other animal pests;

(4) changing land management practices;

(5) soil loss.

We consider these in turn,

Buildings

[50] As PC13’s statement of the Issue suggests, one of the primary motivations for
the plan change was the proliferation of houses in parts of the Mackenzie Basin —
especially around Twizel and near the southwestern corner of Lake Pukaki. After the
Commissioners” decision the Council decided to remove the area around Twizel — and
especially the area between that town and Lake Ruataniwha — from PC13 and deal with
it in a separate plan change. That area is not the subject of this decision. The only
remaining issues of residential development which this decision focusses on (later) are:

o residential development on farm base areas;
e farm buildings;

e rural residential blocks;

e  visitor accommodation (in a limited way).

Changes to plant biodiversity?

[51] There are questions about the future of the landscape which the Council has
recognised but not fully tackled. The golden landscape of myth (principally the golden-~
brown hard tussock' and introduced browntop) is being overwhelmed from three
directions — from the south by the dark purple'' stain of hieracium, and from within by
the central spread of irrigated paddocks with green exotic grasses, and from the north by
a blanket of dark conifers. Scattered through the basin are various areas of conifers'®,
shelter belts and homesteads, shelter and firewood plantings by huts, woodlots for
potential timber, experimental plantings in the Ohau and (especially) Tekapo Rivers, and
since the Waitaki Power Scheme, amenity planting around the edges of Lake Pukaki,

Further, the riverbed of both the two main rivers, totally within the Basin (the Tekapo

"% G H Densem, evidence-in-chief Attachment 3 : “The Mackenzie Basin Landscape” para 4.1 et ff

[Environment Court document 3].

Festuca novaezelomdioe.

This is seasonal.

K M Lloyd, evidence para 25 [Environment Court document 13].
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and Pukaki Rivers) is vested in Meridian. Its ownership appears to be defined by
parallel private roads either side of the rivers, There are numerous wilding conifers
within these riverbeds, especially on the banks of the Pukaki River. The lower Tekapo
River also contains considerable areas of willows which appear to have been planted
within the last five to ten years.

[52] In respect of vegetation away from the riverbeds a convenient summary of
changes in plant distributions within the Mackenzie Basin is given in a paper produced
by the Federated Farmers® witness, Mr J B Murray through counsel'™.  In Influence of
pastoral management on plant biodiversity in a depleted short tussock grassland,

Mackenzie Basin the authors wrote!**:

Although much of this area was forested prior to human settlement ..., dramatic ecological
transformations have occurred with both Polynesian and European settlement ... due to human
induced fires, grazing by sheep and cattle, and through the deliberate and accidental introduction
of adventive species, resulting in large areas of induced grassland. As a result of these changes
it 1s possible that some of these high country ecosystems are now crossing ecological thresholds
that are unlikely to be readily reversed ...

That appears to be especially true of the lower altitude areas, although other areas are
also changing quickly.

[53] Mr Fastier wrote that “... with the advent of weeds and especially Hieracium,
competition for moisture is so severe that the tussock seedlings can not compete and
grasslands are unable to recover”'®. He estimated that on the Pukaki flats (held by
Simons Pass and Simons Hill Stations) Hieracium cover 1s approximately 50% of the
area'”®  We find that while most of State Highway 8 passes through short tussock
grasslands, the lower and drier parts of the basin are a semi-desert of bare ground or

introduced weeds — often dominated by hawkweed (chiefly Hieracium pilosella).

[54] Conversion of areas of hawkeweed to pasture not only makes the land
(potentially) more profitable but also removes the weeds and reduces the number of
rabbits. We also understand from our general knowledge of the area that there is some
suggestion that several native bird species use cultivated and irrigated pasture in
preference to tussock grasslands (where it appears they tend to be confined to the edges

123

120 As attachments to Mr Gallen’s memorandum 27 August 2010 [Environment Court document 30].

Influence of pastoral management on plant biodiversity in a depleted short tussock grassiand,
Mackenzie Basin D A Norton, P R Espie, W and J Murray, New Zealand Journal of Ecology
(2006) 30(3): 335-344 at 335 (Citations omitted) [Environment Court document 30A].

D A Fastier, statement 2 July 2010 para 39 [Environment Court document 35].

D A Fastier, statement 2 July 2010 para 39 [Environment Court document 35].
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of farms and wetlands). We saw black-fronted terns, banded dotterels and South Island
Pied Oystercatchers in multiples of ten on cultivated land on Mt Gerald Station during
our site inspections,

Wilding conifers

[55] Perhaps the most serious issue is the spread of exotic conifers,  Mr Fastier
wrote that the scale of the wilding problem is “seldom appreciated™'® and when
describing the Simons Hill clearance work said “... [we] are absolutely staggered at the
strike rate of wilding seedlings”.  He considered that a return to tussock grassland is
not going to oceur' > and that if nothing is done on the Pukaki flats “... wilding pine will
become the dominant species”™’, Dr Lloyd, whose brief of evidence'*° for the Council
was entered in the record by consent, wrote™’ that in the Parliamentary Commissioner
for the Environment’s opinion wilding conifers present the greatest weed problem in the
South Island high country. The main coniferous species with capacities to spread are;
Lodgepole pine (Pinus contorta), Pinus ponderosa, Corsican pine (Pinus nigra),
Douglas-fir (Pseudotsuga menziesii) and European larch (Larix decidua). Dr Lloyd
considered'* that:

Wilding conifers present a major threat to the sustainable use of extensively-grazed high country
lands. They also threaten indigenous vegetation and habitats, particularly montane shrubland
and grassland. Left unchecked, wilding trees have the potential to cover much of the Mackenzie
District, apart from areas of developed pasture, very dry soils, mountain lands above 2,000 m,
and lakes ...

That threat is not unmanaged at present. We understand that pastoral lessees have an
obligation to contain wildings under their leases. That is managed in different ways.
Stock reduce the rate at which wildings spread - allegedly'> by up to 90%. Many
farmers™* are making continuous efforts to pull, cut and/or poison wildings on their
land. That must be a hard and thankless task, as Mr Densem observed. We
understand some government departments, especially the Department of Conservation,
contribute workers and/or funds. Everyone who travels through the wide open parts of
the Basin should be grateful for the efforts of those individuals and their financial
supporters.

[56] Despite those efforts, at present it seems to us that the exotics are winning,
conspicuously so on the sides of Lake Pukaki. On three stations at the southern end of
the western side — Ferintosh, Pukaki Downs and Rhoborough — there are very extensive
areas of mixed exotics. On the northeastern side of Lake Pukaki, Corsican Pine is the
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D A Fastier, statement 2 July 2010 para 60 [Environment Court document 35].

D A Fastier, statement 2 July 2010 paragraphs 34-43 [Environment Court document 35].
D A Fastier, statement 2 July 2010 para 44 [Environment Court document 35].
Environment Court document 13,

K M Lloyd, evidence-in-chief para 16 [Environment Court document 13].

KM Lloyd, evidence para 15 [Environment Court document 13].

1B Murray, evidence-in-chief para 24 [Environment Court document 16].

D A Fastier, statement 2 July 2010 para 58 [Environment Court document 35].
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main wilding species in a major infestation on Mount Cook and Braemar Stations'>,
There are various exotics in the margins of Lake Pukaki on what we understand to be
Meridian’s land. There are signs of some management of those but exotics still appear
to be escaping. It is possible that without external assistance, the landscape of the
Mackenzie Basin will change irrevocably and become first a coniferous woodland and
then, at least in parts, a dense forest (as now along the southwestern edge of Lake
Pukaki).

[57] Further, the situation has recently changed again under each Emissions Trading
Scheme (“ETS”) set up under the Climate Change Response Act 2002 and the Climate
Change Response (Emissions Trading) Amendment Act 2008 (together “the Climate
Change Response Act”) and subsequent regulations.  The Climate Change Response
Act is very complex. We will try to summarise its relevant provisions. The basic idea
is to encourage carbon to be captured by growing trees™®. A forest owner may
register™ as a participant in an emissions trading scheme to earn carbon credits in
respect of defined areas on their land. “Forest land” is defined™® by the Emissions

Trading Act as:

(@)  meaning an area of land of at least 1 hectare that has, or is likely when the forest species’
reach maturity to have, tree crown cover from forest species of more than 30% in each
hectare; and

(b) including an area of land that temporarily does not meet the requirements specified in
paragraph (a) because of human infervention or natural causes but that is likely to revert to
land that meets the requiremerits specified in paragraph (a); but

(¢) ... notincluding:

(1)  a shelter belt of forest species, where the tree crown cover at maturity has, or is
likely to have, an average width of less than 30 metres; or

(i)  an area of land where the forest species have, or are likely to have, a tree crown
cover at maturity of an average width of less than 30 metres, unless the area is
contiguous with land that meets the requirements specified in paragraph (a) or (b).

[58] In an apparent example of the law of unintended consequences the possibility of
an ETS can act as an incentive to a farmer to encourage the spread of wildings as
regeneration which takes up carbon. = That is because the ETS allows (in its present
form) any post-1989 forest to earn carbon credits. All a farmer needs to do is to let the
wildings spread until two minimum conditions are met : a coverage of 30% by trees, and
total coverage of at least one hectare. Then, as we (imperfectly) understand the scheme
the farmer contacts the scheme’s administrator — from December 2011 this will be the
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K M Lloyd, evidence-in-chief para 34 [Environment Court document 13].

There are problems when the trees die, which we need not go into here.

Section 188 of the Emissions Trading Act.

Climate Change Response (Emission Trading) Amendment Act Section 6.

Forest species means a tree species capable of reaching at least 5 metres in height at maturity in the
place where it is located. The definition shows that a “reversion” of grassed land to forest species
can qualify land as forest land. The Climate Change Response Act provides for various growth
rates to be met. Thus, provided a landowner complies with the Canterbury Regional Pest Strategy
they can let their wildings go,
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Environment Protection Agency — which measures the area and the rate of growth (as a
surrogate for carbon capture) and a first payment will be made. So if the current brake
within the Mackenzie Basin — compliance with the terms of pastoral leases — is removed,
this incentive then presses the accelerator. It is important to recognise that the ETS is
not completely harmful in this context : an ETS might provide capital with which a
farmer may change their wilding forests over time to more benign (non-spreading)
species or otherwise change activities on their land so as to control wilding spread on
their property as we heard from Mr A E Tibby, an owner of Pukaki Downs. But that
depends on the attitude, goodwill and (we suspect) financial situation of the farmer.

[59] We note that in a limited way the Climate Change Response Act does recognise
that establishing carbon forestry might cause ecological problems : any applicant for
registration in the Emissions Trading Scheme must make a declaration'® that any
“action” taken by them (after 1 January 2008) complies with the provisions of the RMA
and any plan under that statute. However, that provision would have little or no effect in
the Mackenzie Basin (and we suspect in many other places) for the reason that carbon
forestry of wildings does not require any action : the landowner can simply wait for the
wind to blow seeds across or onto his or her land and watch them grow. Further, as we
shall see, in the case of the Mackenzie District Plan there are various problems with the
rules about wildings which suggest compliance declarations would readily be able to be
given,

[60] In Mr Densem’s opinion the spread of wilding conifers into open grasslands of
natural aesthetic and productive values is one of several modifications (the others are
rural-residential subdivision and development, and the development of cultivated
paddocks) which™*":

... lessen and detract from the outstanding values ... [T]hese modifications, once extensive
enough, come 1o extinguish the sense of those values and replace them with a less-distinctive
lowlands character.

Animal pests
[61] Onthe issue of pests the district plan describes how'*:

Animal pests, and in particular rabbits in the high country, are an ongoing concern because of
their contribution towards loss of ground cover. ... the problem of controlling rabbit numbers
on a long term basis still exists ...

Predators such as rats, mustelids and cats prey on native river birds and some wild animals
threaten animal health through the spread of disease.

Section 188(1)(c) of the Climate Change Response (Emissions Trading) Act 2002,
G H Densem, evidence-in-chief 13 May 2010 para 3.27 [Environment Court document 3],
MDP pp 7-5 and 7-6.
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Mr Murray described*? how rabbits were seriously reduced in numbers for a short

period following the introduction of Rabbit Haemorrhagic Disease in the mid 1990s but
that numbers are now returning to pre-introduction levels.

[62] In summary, the influence of pests and weeds is huge. As we have found, a
large part of the Tekapo, Pukaki and Twizel River Plains and of the Benmore Plain is a
bleak semi-arid'** desert of introduced weeds (hieracium, broom ...) and elsewhere
wilding conifers are spreading rampantly. About this issue the operative district plan
states'® (relevantly):

Over time there have been a wide range of plant and animal pests within the District which have
caused damage to existing vegetation and have impaired production options. In recent decades
parts of the high country have experienced changes in vegetation. Many of these changes have
been into species such as hawkweeds and woody species, which reduce grazing and in some
cases threatens nature conservation and landscape values. Some of the changes are thought to be
due to structural changes in plant communities as a result of past and present management
practices including high rabbit numbers and burning and overgrazing.

But it says little about what should be done about these problems.

Changes in land management

[63] A considerable part of the lower basin is held in pastoral leases, and there are
freehold areas too — for example at Braemar on the eastern side of Lake Pukaki, and at
Haldon Station on the eastern side of Te Ao Marama/Lake Benmore. Many of the
stations have some fields of exotic grasses on the better classes of soils. These appear
to have increased in recent years, and some farms have introduced pivot rrigators, e.g.
The Wolds in the Maryburn catchment south of the Tekapo canal. In answer to a
question from the court Dr M L Steven, an experienced and thoughtful landscape
architect called for Pukaki Downs, stated that'*® “... the popular view [is] that the level
of dairy farm development that one sees between Twizel and Omarama [is] going to
spread throughout the entire basin”.

[64] However, due at least in part to the approvals needed under Part 1 of the Crown
Pastoral Land Act 1998, the rate of change at least on pastoral leasehold land has been
relatively sedate compared with other parts of New Zealand. Still the rate of change has
been enough for both the district plan and Mr Densem to raise questions about the effect
of the greening of the landscape (and on ecological biodiversity).

¥ B Murray, evidence-in~chief para 20 [Environment Court document 16].

G H Densem, evidence 13 May 2010 Attachment 3, Map 3 (Climate Zones) [Environment Court
document 3},

MDP pp 7-5 and 7-6.

Transcript p. 509 (23 August 2010).
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[65] There are two other drivers for change in land management — tenure review
under Part 2 of the Crown Pastoral Land Act 1998, and the recent availability of about
15 m*/sec of water to farmers in the basin from Meridian.  Tenure review allows
farmers to freehold some of their land, so that they have the flexibility to subdivide
and/or develop as they see fit — subject of course to the district plan. That flexibility
means that those who have access to some of the released water then have the
opportunity to intensify production on their land. Other things being equal, those are
highly desirable outcomes, However, the purpose of PC13 was to recognise the level of
importance of each of the landscape units in the basin — and its overall importance — and
to protect any outstanding natural landscapes. The potential effects of tenure review
and of irrigated pasture on the landscape need to be considered.

[66] With his September 2010 evidence Mr Densem lodged a map “Cultural Layers”
showing his understanding of locations in the Mackenzie Basin (and beyond in the Ohau
Basin) where there are current applications to the Canterbury Regional Council for

various discharge permits. It appears that within the Basin irrigation sites for
intensified farming activities are currently being considered for the following stations
(from north to south): '

o Lilybank

¢ QGodley Peaks

o Irishman Creek
¢ The Wolds

¢  Maryburn

e  Simons Hill

¢ Simons Pass

¢ The Grampians
¢  Curraghimore

¢ Bendrose

e Haldon

[67] Conversion of land to irrigated pasture is far more than a landscape issue. Such
conversion raises other very important issues as to:

¢  reducing erosion by replacing bare ground and hieracium with a grass
sward;

e the effect of conversions on the ‘dry-lands’ endemic flora and fauna;

o water quality.

We received minimal evidence about those possible effects. Clearly they are issues

which the Council (or the Regional Council) should address, preferably before any
% resource consents for the irrigation are finally issued and (for pastoral lease land) before
}any tenure review is completed.

g
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[68] A controversy about large winter barns for stock in the adjacent Ohau Basin
(within the Waitaki District) has alerted us to the possibility of such large buildings in
the Mackenzie Basin. While factory farming is generally a discretionary activity'*’ we
are concerned that large farm buildings used for such activities are at present subject to
few controls (e.g. a height limit of 15 metres but none as to area). We will consider
later whether the objectives require tighter management of (especially) large farm
buildings which might be associated with more intensive farming activities. Thete are
also issues about the location of large pivot irrigators in the basin.

Soil loss

[691 We have described how much of the river flats of the Pukaki and Tekapo Rivers
is a barren plain of bare soil, hieracium and other weeds with some sparse and struggling
native plants. The most pressing issues are about erosion control and protecting
biodiversity. Except for some figures in Mr Fastier’s statement'*®, we were not referred
to any quantified losses of soil, but it is clear that soil loss is an issue.

[70]  Questions of what the landscape of the lower river flats will look like in the
future are dependent to a considerable extent on what the land is managed for and how.
The paper which we have already referred to - Influence of pastoral management on
plant biodiversity in a depleted short tussock grassland, Mackenzie Basin'® concludes:

That results of our research together with the results of other studies of short tussock grasslands
highlight an interesting management conundrum if biological control fails to significantly reduce
Hieracium pilosella abundance. No-input management ... is likely to result in a decline of
conservation values (native biodiversity), as well as production values, as H. pilosella mats both
deplete soil nutrients and restrict regeneration of native species. However, management input of
fertiliser and adventive seeds to increase the abundance and enhance the vigour and persistence
of dominant species ..., although resulting in an increase in the vigour and abundance of some
native species (mainly tussocks), will also result in a decline in overall native species richness as
a few, mainly adventive legume and grass species, dominate,

Tt is obvious that the type of management input required in short tussock gragslands will depend
on the management goals for the grassland concerned. Fertiliser can be used to enhance the
vigour and abundance of native tussocks, but will most-likely result in the loss of other native
grassland species, especially if applied in conjunction with the sowing of adventive grassland
species, although it is less clear what the effect of fertiliser addition without adventive seed
addition will be on native biodiversity. Where the management goals are pastoral production,
then it seems clear that the only viable management option is to maintain fertiliser and adventive
seed inputs, otherwise H. pilosella mats will continue to deplete soil nutrients resulting in the
declines in soil and vegetation condition that have been well documented in other studies
(Martin, 1994), At the whole-property scale it is probable that active management inputs will
be required to maintain areas of short tussock grassland where the specific management goal is
maintaining high native species diversity.

Rule (7)5.1 [Mackenzie District Plan p. 7-47].

D A Fastier, statement 2 July 2010 paragraphs 45-46 [Environment Court document 35].

D A Norton, P R Espie, W Murray and J Murray, New Zealand Journal of Ecology (2006) 30(3):
335-344 at 342 (bitp//www nzes.org.nz/nzje) [Environment Court document 30B].
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Not only is there a tension between preservation of biodiversity on the one hand, and
conversion to pastoral grasses on the other, but there is a more subtle tension between
maximising biodiversity and maximising direct scenic values.

[71] There is no complete current answer to soil loss and/or hieracium spread on the
lower plains as far as we know. In the limited areas where there are soils of sufficient
depth and water can be supplied, there is a potential solution: to poison the Hieracium
(and any remnant small native plants), direct drill exotic grasses, and to irrigate. This
appears to have been carried out successfully on, for example, parts of Sawdon and
Holbrook, The Wolds, Maryburn, Simons Hill, Simons Pass and Haldon Stations. But
of course it leads to a “greening” of the Basin, which the extra issues statement in
PC13(N) identifies as an issue for the Mackenzie subzone. A similar “improvement” of
the land by ploughing, sowing exotic grasses, and irrigation is noticeable in the Waitaki
District, where major developments occur on either side of the Twizel-Omarama Road
(SH 8) south of Lake Ruataniwha.

Summary : the question about weeds

[72] The description of issue 3 (Plant and Animal Pests) in the operative district plan

states™;

The increasing spread of wilding trees is a key issue for sustainable management in the District
because it is having significant adverse effects on pasture availability, the landscape values and
natural conservation vatues, If unchecked, it is likely to preclude land use options such as
ecological restoration, pature conservation, recreation and tourism from large areas of the
District, and may also threaten pastoral viability and commercial forestry options over large
areas. In some areas wildings are already overwhelming sites of natural significance and
spreading into high altitude areas in the Mackenzie Basin.

Notwithstanding that some economic benefits can be derived from mature wilding trees in a few
areas of the basin, the quality of trees is likely to be variable. The often random nature of
wilding forests also means that it is difficult to apply location and design conditions in order to
address visual effects,

In addition to pines, hieracium and broom, other weeds are spreading — notably lupin®’
along the state highways.

[731 The explanation in PC13 states:

As plant pests and animal pests are almost by definition invasive, control on a small scale, e.g. on
individual properties, it is only effective if all property owners are involved in that control. To
the extent that weeds and pests have the potential to adversely affect other people’s rights to
enjoy their own property without interference there is perhaps a responsibility to control these
pests,

150

P 7-6 Mackenzie District Plan,

We do not overlook that lupin has food value for grazing animals (and is also a nitrogen-fixer).
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The question is : if that is such an important issue in the district plan, what are the
objectives, policies and rules for dealing with it?  For example, PC13(C) appears to
rely on a non-policy approach for managing the spread of wilding pines — grazing and
unspecified “... additional control measures”®>. There is a limited (indirect) policy
about Tree Planting in PC13(C)"® which is to control future planting so conditions
about wildings may be imposed. We return to this question later,

2.3 Delimiting the landscape(s)

[74] A fundamental question for these proceedings is whether there is one or more
outstanding natural landscapes within the meaning of section 6(b) of the RMA in the
Mackenzie Basin. To answer this we need first a definition of “landscape™ and then to
answer three factual questions:

(1) is there one landscape or more in the Mackenzie Basin?

(2) ifso, is any identified landscape natural?

(3) if yes to (1) and (2) for any landscape, then is the natural landscape also
outstanding?

[75]  On the definition of “landscape” as the word is used in section 6(b) of the RMA,
in Wakatipu Environmental Society Incorporated v Queenstown Lakes District
Council™ the court wrote that:

.. [A] “landscape” involves both patural and physical resources themselves and also various
factors relating to the viewer and their perception of the resources.

»155

The court also referred to a landscape as an “arbitrary cultural lumping”>” rather than as

(necessarily) being “... ecologically significant”,

1Is the Mackenzie Basin one landscape or more?

[76] Proposed (Rural) Policy 3A as notified was “[t]o recognise the Mackenzie Basin
as an outstanding natural landscape”. There was therefore no need to map landscapes
which qualify as outstanding natural landscapes because PC13 was based on the
finding'* by the Council that the whole of the Mackenzie Basin was one such
landscape. That finding was based"” on a 2007 landscape assessment by Mr Densem
which recognises that the Basin is an outstanding natural landscape.

2 PCI3(C) p. 9 (Oddly this explanation comes under the policy heading “Farming Buildings and

Subdivision™).
% Ppolicy 30 — Tree Planting — PC13(C) p. 12.
B4 Wakatipu Environmental Society Incorporated v Queenstown Lakes District Council [2000]
NZRMA 59 at (77).
Wakatipu Environmental Society Incorporated v Queenstown Lakes District Council [2000]
NZRMA 59 at (78).
6 pCc13Y) p. 1.
BT PCI3(N) p. 1.
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{771 However, Policy 3A resulting from the Commissioners’ decision stated
differently; it described the Mackenzie Basin “... as having a distinctive and highly
valued landscape containing outstanding natural landscapes ...”. That causes problems
because the reader of the district plan cannot find whether any particular area is within
an outstanding natural landscape or not. The Commissioners’ Decision stated that'*®
“only a very detailed mapping exercise could really identify areas where it could be
confidently predicted that development would have no significant effect on the
landscape”. With respect, that approach is incorrect for several reasons. First, as we
have stated, objectives and policies cannot be set until the relevant facts are established
and issues stated"”® — see Wakatipu Environmental Society Incorporated v Queenstown
Lakes District Council'® and more recently Environmental Defence Society
Incorporated v Kaipara District Council'®. In effect the Commissioners’ Decision
puts off making a decision on the facts. Second, the recognition of a landscape is a
separate and prior exercise to determining what is needed to manage it sustainably.
Thirdly, the test is not whether there be “no significant effects” on the landscape® but
whether the possible effects are inappropriate.  Fourthly, and practically, in the
meantime landowners and occupiers are entitled to know where they stand.

[78] The Commissioners in their decision'® concluded that the landscape “values can
be better controlled by rules that require assessment of development proposals against
specified criteria rather than relying on detailed classification of the Basin, particularly a
classification that attempted to distinguish outstanding natural from the rest”, Thatis an
interesting passage because it shows, with respect, a further error that has crept into and
confused much of the discussion of the witnesses before us. It is the confusion of fact
and prediction with the remedies in the district plan. In the simplest terms the
Commissioners’ Decision confuses what exists, what is the case (or may be in future),
with what ought to be as a matter of objective or policy.  Further, the case for rules is
far weaker if a landscape does not meet the standards of section 6(b) of the RMA, If
the Mackenzie Basin is not a single landscape and any component landscape within it is
not an outstanding natural landscape then it may be that there should not be any rules to
protect whatever other landscape qualities it possesses.

[791  We now turn to consider the evidence on whether the Mackenzie Basin is one or
more landscapes. We adopt the approach stated by the court in Maniototo
Environmental Society Incorporated and others v Central Otago District Council and

Commissioners’ Decision para 126,

I 1% Section 75 of the RMA.
o«*;’?;}«t. ::3;?’}":* X 0 Wakatipn Environmental Society Incorporated v Queenstown Lakes District Council [2000]
g NZRMA 59 at para 54.
Environmental Defence Society Incorporated v Kaipara District Council [2010] NZEnvC 284,
Whatever “significant” means ~ since that is a context-driven word.

Commissioners’ Decision para 128.
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Otago Regional Council (the Lammermoor case)'®.  There the court stated that to

“describe and delimit™'®® a landscape a local authority could usefully consider:

(1) a reasonably comprehensive (but proportionate to the issues) description of the
characteristics of the space such as:
¢ the geologieal, topographical, ecological and dynamic components of the wider space
(the natural science factors);
o the number, location, size and quality of buildings and structures;
s the history of'the area;
e the past, present and likely future (permitted or consented) activities in the relevant
parts of the environment; and
(2)  adescription of the values of the candidate landscape including:
» an initjal assessment of the naturalness of the space (to the extent this is more than the
sum of the elements desoribed under (1) above);
e its legibility — how obviously the landscape demonstrates the formative processes
described under (1);
o itstransient values;
e people and communities’ shared and recognised values including the memories and
associations it raises;
¢ its memorability,
e its values to tangata whenua,
o any other aesthetic values; and
¢ any further values expressed in a relevant plan under the RMA; and
(3)  a reasonably representative selection of perceptions — direct or indirect, remembered or
even imagined - of the space, usually the sub-sets of;
(8)  the more expansive views of the proposed landscape’®; and
(b)Y  the views, experiences and associations of persons who may be affected by the
landscape.

There is some repetition [between] the sets. For example the objective characteristics of the
landscape go a long way towards determining its naturalness, More widely, the matters in the
third set influence the perceptions in the second.

[80] In his principal general evidence'®’ Dr Steven gave a remarkably similar analysis
to sets (1) and (2) from the Lammermoor decision although he did not refer to the
decision. He even produced two schedules'*® which at first sight correspond to those
sets in that they refer to natural science characteristics and community-held values
respectively. For all we know those schedules may wholly or partly improve on the

1% Maniototo Environmental Society Incorporated and others v Central Otago District Council and

Otago Regional Council Decision C103/2009 at paragraphs [202] to[204],

Maniototo Environmental Society Incorporated and others v Central Otago District Council and
Otago Regional Council Decision C103/2009 at para [204].

Kircher v Marlborough District Council Decision C90/2009 (Judge McElrea) at para [76].

M L Steven, evidence-in-chief [Environment Court document 241,

ML Steven, evidence-in-chief Schedules B and C [Environment Court document 24},
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Lammermoor lists. In future cases it would be useful to hear more about the derivations
and application of Dr Steven’s (derived)'® lists. However his Schedules were not
tested in these proceedings and Dr Steven did not apply them in detail to the Mackenzie
Basin or constituent parts of it except for the areas around Pukaki Downs and
Rhoborough Downs in which his clients were interested.  So we take potential
improvements to Lammermoor no further in these proceedings.

[81]

It was only when considering the role of views in landscape assessment that Dr

Steven considered the Mackenzie Basin as a whole. He commenced by making the
rather simplistic point that views of or to outstanding landscapes should be
distinguished'” from outstanding landscapes in themselves. We agree — and consider
that the role of views is, for lack of a better description, adequately set out in the third
set of factors in Lammermoor quoted above.

(82]

Dr Steven wrote that'”';

[t]he relatively flat, open character of the Mackenzie Basin and the scale of the enclosing
mountains create a situation in which the mountains are pervasive elements in views and vistas
throughout the ... [blasin. However, a view or a vista is not necessarily a singular landscape, as
understood for resource management purposes. While at one level, the view can be perceived as
a singular landscape, for management purposes it can be regarded as including multiple
landscapes,

We accept Dr Steven’s first sentence : so far as it goes it accurately describes the basin.
However, his second sentence shows that he is using “Jandscapes™ for a specific purpose
~ as a unit of land for purposes of resource management under the Act. He seems to be
implying that if an area can be sufficiently distingnished from a neighbouring area by
reference to its elements, patterns and processes then it is a different landscape. We can
see why landscape architects might want to take that approach — it makes application of
their discipline to the RMA easy.

[83]

However, there is little or no other reference to landscapes in the RMA apart

from section 6(b). That has caused so much difficulty that we are reluctant to
encourage analysis of the whole country in terms of landscapes as units of land. In our
view a much more useful and scientifically based unit of land is the hydrological
catchment, and that should be the starting point of most analyses. Only when
considering areas where there may be an “outstanding natural landscape [or feature]”

169

170
171

His Schedule B came from Mackey, Nix and Hitchcock (2001) The natural heritage significance of
Cape York Peninsula. ANU Tech Ltd, Canberra ACT; and his Schedule C from Alessa, Kliskey
and Brown (2008) Social-ecological hotspots mapping ... in “Landscape and Urban Planning” 85,
27-39.

M L Steven, evidence-in-chief para 49 [Environment Court document 24].

ML Steven, evidence-in-chief para 50 [Environment Court document 24].
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should the concept of a “landscape” be the starting point for resource management
purposes. And when deciding that issue in any case where it is raised, the first question
is “what is the relevant landscape?”.

[84] Using “landscape” as a management unit, Dr Steven considers there is a number
(indeterminate in his evidence) of different landscapes “... of lesser significance™ " in
the Mackenzie Basin, He does not identify where they are in his general statement,
although in his later specific evidence'” he identifies Pukaki Downs as not being an
outstanding natural landscape.

[85] As it happens the first two Lammermoor lists were derived from two earlier
decisions of the Environment Court : Pigeon Bay””’ and Wakatipu Environmental
Society Incorporated v Queenstown Lakes District Council’” — and Mr Densem as the
only expert witness to give subzone-wide evidence applied those.

[86] In his November 2007 report Mr G H Densem, the landscape architect called for
the Council, stated that “... virtually the entire Basin is ‘outstanding” in terms of
landscape values™’®.  While that statement is consistent with the basin containing more
than one landscape, when his 2007 report identifying the basin’s landscape values is
read as a whole it is clear that he is referring to the basin as a single landscape'”. For
example, when the 2007 report described different landscape character areas (as we
noted in part 2.1 of this decision) he did not suggest that any of these character areas are
separate landscapes for the purposes of section 6 of the RMA.  Certainly that was his
2010 understanding'”® of his 2007 report,

[87] In preparation for the appeal hearing Mr Densem reviewed his 2007 study'”
He divided the basin into 39 landscape units'® and concluded'®’ that all except three

172

s ML Steven, evidence-in-chief para 51 [Environment Court document 241

ML Steven, evidence-in-chief para 30 [Environment Court document 24A],

Y4 Pigeon Bay Aquaculture Ltd v Canterbury Regional Council [1999] NZRMA 209 at (56).

S Wakatipu Environmental Society Incorporated v (ueenstown Lakes District Council [2000]
NZRMA 59 at 74,

G H Densem “The Mackenzie Basin Landscape ...” (November 2007) Attachment 3 to his
evidence-in-chief [Environment Court document 3],

G H Densem, evidence-in-chief “The Mackenzie Basin Landscape : character and capacities” —

»  “.. amodified and managed landscape ...” para 3.1;

“... the landscape value of the Mackenzie Basin ...” para 3.3;

... the Mackenzie’s landscape value ...” para 3.6;

... the Basin was a very special place” para 3.9,

... the Mackenzie Basin landscape has high coberence levels” para 3.11;

“My opinion is that at a district level the entire Basin constitutes an outstanding landscape ...”
para 3.17 :

Attachment 3 [Environment Court document 3],

G H Densem, evidence-in-chief para 3.1 [Environment Court document 3].

G H Densem, evidence-in-chief “The Mackenzie Basin Landscape : character and capacities” —
Attachment 3 [Environment Court document 3].

G H Densem, evidence-in-chief para 3.2 [Environment Court document 3).

G H Densem, evidence-in-chief para 3.5 [Environment Court document 31.
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units within the Mackenzie Basin are “outstanding natural landscapes”.  The unit of
least landscape value is the Twizel unit,  That has now been removed from the
Mackenzie Basin Subzone and so is not subject to PC13 or these proceedings. It is now
subject only to the Rural zone provisions, The other two units (84 Ohau River and P8

Pukaki Qutlet) are assessed as “significant” landscapes, because as Mr Densem wrote™®2:

The landscape values in these areas, while not outstanding, are still important and rural
residential subdivision practices of lowland Canterbury have the same potential to cause major
change in character by subdivision of the open, natural surfaces. I consider therefore that these
landscape units should be subject to a similar or the same regime as outstanding landscapes in
terms of managing impacts on their values and character,

That was a convenient outcome since it meant that mapping of the landscapes was not
necessaty. The difficuity with Mr Densem’s later approach is that the units he has
distinguished — at Pukaki outlet'® and Ohau river flats'™ are, we find, far too small and
undifferentiated, given the overall scale and homogeneity of the Basin, to be considered
as “landscapes” by themselves, In our view this is the only time that Mr Densem has
lost sight of the landscape as a whole. We consider that the slide from his 39
“assessment units” to 39 landscapes is unjustified.

[88] We prefer Mr Densem’s 2007 report which identifies one landscape(s). That
report is consistent with the results of the CRC’s recent study which finds that the Basin
is a regionally outstanding landscape. Dr Y Pfliger, a landscape architect who was one
of the authors of the report “Canterbury Regional Landscape Study Review”'® was
called before us by the Council to produce the report and answer any questions about it.
She confirmed'®® that the report has not (vet) been adopted by the Canterbury Regional
Council. However, we can give the report some weight as her expert opinion records of

the “Mackenzie Basin™'®’ that:

The entire Mackenzie Basin ... has been identified as an Outstanding Natural Feature and
Landscape. This landscape contains areas of exceptional legibility, aesthetic, transcient, shared
and recognised, very high natural science and tangata whenua and historic landscape values. It
is acknowledged that landscape qualities vary across an area of this size, which contains areas of
human modification ...

82 G H Densem, evidence-in-chief [Environment Court document 3].

183 G H Densem’s unit P8.

18 G H Densem’s unit $4.

Environment Court document 4.

Transcript pp 152-153.

Defined so as to include land in the Waitaki District down to Te Kopi o Opihi/Burkes Pass but
excluding the strip of land between Twizel and Omarama. See “Canterbury Regional Landscape
Study Review” at p. 142 [Environment Court document 4].
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[89] Dr Steven simply assumed that the Mackenzie Basin comprises a number of
different landscapes'®®, For example, he wrote that in his opinion'®:

There is no doubt that the Mackenzie Basin contains outstanding natural landscapes. Indeed it
may be fairly stated that the Basin contains the ‘gold standard’ for outstanding natural landscapes
in New Zealand, Most of this land is alteady protected within the conservation estate (e.g,,
Aoraki-Mt Cook National Park, Ruataniwha Conservation Park) and needs no further protection
through the Mackenzie District Plan. In my opinion there are areas of the Mackenzie Basin that
cannot, with any credibility, be regarded as outstanding, particularly when considered in
comparison to the landscapes of the Basin as a whole, including those that are already part of the
conservation estate.

As we have stated, Dr Steven appears to assume that because areas within the
Mackenzie Basin have different characters they are therefore different landscapes.

[90] We have given serious thought to whether the Tekapo and Pukaki Canals divide
the Mackenzie Basin in two landscapes — one either side of the infrastructure corridors.
However, there is no specific evidence suggesting that is a valid approach, and it does
seem to smash the basin into two pieces which are rather less than a whole. Based on
Mr Densem’s 2007 report and Dr Pfliiger’s report, we find that the Mackenzie Basin is
one large intact basin. From many points within the basin its rim can be seen more or
less all around. Obviously the people who first called this area “the Mackenzie Basin”
recognised that it is perceived as a unified whole, and the name has stuck. It is
impossible to have the bottom (plains) of a basin without the (mountain) sides. We find
that the Mackenzie Basin is the epitome of a large landscape which can be and is
meaningfully perceived as a whole.

How natural is the Mackenzie Basin landscape?

[91] " The next question is “how natural is the Mackenzie Basin’s landscape?”
Perceptions of the “naturalness” of the basin vary with the beholder. We suspect that
many visitors to the Mackenzie Country find the area inspiringly natural. They drive
over Te Kopi o Opihi/Burkes Pass from the greenness of the Fairlie area and abruptly
enter the dun plains south of Tekapo township, with views of mountains all around.
They are then surrounded by this landscape — mainly open, but dotted with conifers or
lined with some shelterbelts — for the next two to three hours. Farmers and residents of
the townships at Tekapo and Twizel are likely to be more aware'® of the reductions in
naturalness — the energy infrastructure, the wilding pines, hieracium, and the
desertification of lower areas.  Farmers, of course, are even more aware of how
modified the landscapes are since they are at the forefront of controlling the weeds and
pests, and of attempts to change ground cover to make their land more profitable.

See for example : M L Steven, evidence-in-chief para [17] [Environment Court document 23],
M L Steven, evidence-in-chief para [17] [Environment Court document 23].
R F W Kruger, evidence-in-chief para 28 [Environment Court document 5].
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[92] In his 2007 study leading to PC13 Mr Densem described “... virtually the entire
Basin [as] outstanding in terms of landscape values”™®!, He wrote that this was “...
particularly from its natural landscape character ...”**? and despite the modifications'”*,

[93] The issues became rather more academic in the evidence of Dr Steven, On the

question of the naturalness of landscapes he wrote'**:

An explicit, standard scale of naturalness has not been agreed by the New Zealand landscape
architectural profession, nor recognised by the Court, and so neither has the naturalness threshold
for ONL status been determined,

He proposed this scale'®”;

Natural — 4——————r——-—p  Not natural enough

enough

VERY | HIGH MODERATE- | MODERATE | MODERATE- | LOW | VERY
HIGH HIGH LOW LOW

7-Point Scale of Naturalness, or Natural Character, indicating proposed threshold for ONL
— and introduced it by writing:

While my scale indicates the threshold as being between Moderate-High and High, the reality is
that there is no sharp line of demarcation, rather there is a fuzzy zone of transition between the
ranges indicated on the scale. As such, there will likely be landscapes within the Moderate-High
range of naturalness that could be regarded as natural enough for ONL status,

We agree with his last sentence and consider its implications below. We should also
state that his seven-point scale might work. It is a modified version of a scale he
suggested in evidence in proceedings about a golf resort near Wanaka : see Upper
Clutha Tracks Trust v Queenstown Lakes District Council”®,  His evidence here
appeatred to be written after he gave his evidence in those proceedings but before the
court issued its decision, and showed that he had thought more about the issues in the
meantime anyway.  In case it is useful to other landscape experts, we provisionally
approve his seven-point scale as shown above, but subject to a caveat about naturalness
being a cultural construct as pointed out elsewhere, for example in Upper Clutha Tracks

Trust v Queenstown Lakes District Council™”.

1 G HDensem : “The Mackenzie Basin Landscape ...” para 3.2 [Attachment 3 to Environment Court

document 2].

G H Densem : “The Mackenzie Basin Landscape ...” para 3.3 [Attachment 3 to Environment Court
document 2].

G HDensem : “The Mackenzie Basin Landscape ...” paragraphs 3.1, 3.2 and 3.3 [Attachment 3 to
Environment Court document 21,

M L Steven, evidence-in-chief para 61 [Environment Court document 241,

M L Steven, evidence-in-chief para 63 [Environment Court document 24].

Upper Clutha Tracks Trust v Queenstown Lakes District Council [2010] NZEnvC 432 at
paragraphs [57] and [58]. '

Upper Clutha Tracks Trust v Queenstown Lakes District Council [2010] NZEnvC 432 at para [62].
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[94] Of course, when the scale is applied the reader still has the problem as to the
difference between “high” and a “moderate-high” naturalness of a landscape. As to
indicia of naturalness Dr Steven wrote'*®;

It is my opinion that values based upon a picturesque aesthetic have an undue influence in
resource management and landscape protection within New Zealand. The picturesque aesthetic
model, with its visual quality indicators, overlooks more complex and less visible aspects of the
landscape, such as the functioning of ecological and geomorphological processes and systems,
and the ecological health of the land.

With respect to Dr Steven, while he is correct to analyse all components of landscape —
and especially geomorphological patterns and processes and ecosystems and their
intactness and health — he is placing too much weight on them when analysing the
naturalness of a landscape. More importantly, he is confusing description of the
characteristics of a landscape with the more evaluative elements which go towards its
“naturalness”.

[95] The court has, after the same initial conflation of the analytic tools for
identifying a landscape with those used for assessing its naturalness and
outstandingness, more recently distingnished those steps — see for example Long Bay-
Okura Great Park Society Incorporated v North Shore City Council'” or the
Lammermoor decision”®,  The court pointed out in the Long Bay-Okura Great Park
case®” that surveys on naturalness show that criteria of “naturalness” normally

include®®:

relatively unmodified and legible physical landform and relief;

the landscape being uncluttered by structures and/or obvious human influence;

the presence of water™™ (lake, river, sea);

the presence of vegetation (especially native vegetation) and other ecological patterns.

¢ & * @

In other words naturalness needs to be considered in relation to more factors than simply
the floral or wider ecological and/or geomorphological character of an area.

198
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ML Steven, evidence-in-chief para 65 [Environment Court document 24].

Long Bay-Okura Great Park Society Incorporaied v North Shore City Council Decision A78/2008.
Maniototo Environmental Society Incorporated and others v Central Otago District Council and
Otago Regional Council Decision C103/2009.

Long Bay-Okura Great Park Society Incorporated v North Shore City Council Decision A78/2008.
2 Long Bay-Okura Great Park Society Incorporated v North Shore City Council Decision A78/2008
at para [55].

In passing we note that these proceedings have highlighted for us that, in relation to the third bullet
point, snow is an important form of water, In a landscape such as the Mackenzie Basin the
presence of snow may have a dramatic influence in increasing the perception of naturalness.
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[96] We apply the indicia of naturalness restated in Long Bay-Okura Great Park
Society Incorporated v North Shore City Council®®, We consider that the landscape(s)
of the Mackenzie Basin rates highly under all four criteria. First the physical landform
has (with two notable exceptions) been relatively unmodified. The exceptions are the
raising of the lake (and the consequent dewatering of the Tekapo and Pukaki Rivers) and
the canal and pylon lines of the Waitaki Power Scheme and the roading infrastructure.
We accept the evidence of Mr Densem for the council, and of Mr T D Milne*®, a
landscape architect called by Meridian, that the Waitaki Power Scheme and its (largely
passive) operation are one of the characteristics of the basin’s landscape. Second the
Mackenzie Basin is uncluttered by structures and obvious human inflyence. Some
structures — especially for the Waitaki Power Scheme - are present but they do not
clutter the landscape; and while there is widespread human influence it is not intrusive.
Those findings are reflected in the third and fourth considerations to which we now turn.
Third — as to the presence of water — there are four large lakes in (or partly within) the
basin: Tekapo, Pukaki, Ohau (in part) and Benmore. The latter is man-made but looks
natural and Pukaki has been substantially raised but also looks natural, at least when
nearly full. Smaller lakes®™® and/or tarns are scattered over the area too. Fourth the
dominant vegetation over the basin (except for the lakes’ surfaces) and around the lakes’
margins are brown tussock-grasses — and even the introduced browntop looks native in
both colour and form.

[97] We accept that the introduced trees change the ecology of the landscape, but it is
important to realise that they do not, in many eyes, make it less natural or less beautiful.
Several witnesses drew our attention to how many photographs of the Mackenzie Basin
feature introduced conifers®”’. The appreciation of trees shows how important memory
and expectations are in assessment of landscape,  For people who have lived in,
travelled through, or even merely seen pictures of North American (the Rockies or
Vancouver Island) or European landscapes (drier parts of the Alps or the Pyrenees) the
views of the conifers in the Mackenzie Basin may evoke associations or memories of
those landscapes.

Is the landscape outstanding?

[98] We have already referred to Mr Densem’s evidence that the Mackenzie Basin
has outstanding landscape values, and to Dr Pfliiger’s opinion®® that the basin is a
regionally “Outstanding Natural Feature and Landscape”. Another very experienced
Jlandscape architect, Mr R F W Kriiger, when giving the context for his evidence about

Long Bay-Okura Great Park Society Incorporated v North Shore City Council Decision A78/2008
at para [135].

T D Milne, evidence-in-chief paragraphs 17-20 [Environment Court document 11],

Notably Lakes Ruataniwha and Alexandrina.

See for example : G H Densem, evidence-in-chief para 3.33 [Environment Court document 3].
Canterbury Regional Landscape Review at p. 142 [Environment Court document 4],
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Mt Gerald Station”®, stated that ... the landscape of the Mackenzie Basin is uniquely
special and much valued”.

[99] There were two challenges to Mr Densem’s 2007 opinion.  First, counsel for
Meridian said*'® that his client wished “... to state squarely that it considers Mr
Densem’s assessment of virtually the whole Mackenzie Basin subzone as outstanding is
wrong”.  He relied on the evidence of Mr T D Milne, an independent landscape
architect called for Meridian. We have read (and re-read) Mr Milne’s evidence
carefully and we consider it does not support Mr Maassen’s rather simplistic
submission. Mr Milne rightly emphasises the modifications made to the Mackenzie
Basin by the Waitaki Power Scheme and the fact that they are an integral®! part of the
landscape. But nowhere does Mr Milne conclude that the Mackenzie Basin landscape

is not outstanding. To the contrary, in his conclusion he wrote®':

Openness, natural character and aesthetic values form the basis of the outstanding values of the
Mackenzie Basin. However, it is not solely naturally derived values that define the Mackenzie
Basin’s landscape value, the distinctive forms of cultural modification do as well.

We agree : it is well established that a “cultural” landscape (and in fact all landscapes
are “cultural” — it is all a question of degree) may still be a natural landscape and even
an outstanding natural landscape : Long Bay-Okura Great Park Society Incorporated v
North Shore City Council®”,

[100] Dr Steven was correct that Mr Densem had not separated his analysis of the
“outstandingness” of the landscape(s) of the Mackenzie Basin from his analysis of its
characteristics. However, we do not consider that is a fundamental flaw in Mr
Densem’s evidence. Since the question of the value to be given to the landscape relies
heavily on a description of its characteristics (using the Pigeon Bay factors, or the lists
in the Lammermoor case, or the landscape architects’ “elements, patterns and
processes”, it is not wrong to identify both at the same time, especially while the
conceptual framework for section 6(b) is still being worked out.

[101] For future reference though it may help other landscape witnesses before the
court if we record our preliminary agreement with Dr Steven’s point that there is a
distinction between the analysis of the landscape, and if ensuring it is sufficiently
natural, of its outstandingness. This final third step in the analysis required by section
6(b) of the RMA requires assessment of the value to be given to the characteristics
already identified. Secondly, Dr Steven correctly pointed out that the third test under

¥ RF W Kriiger, evidence-in-chief para 28 [Environment Court document 5],  We note Mr Kriiger

was writing here of the wider basin from Te Kopi o Opihi/Burkes Pass to Omarama.

J W Maassen, submissions para 85 [Environment Court document 9].

T D Milne, evidence-in-chief para 18 [Environment Court document 11],

T D Milne, evidence-in-chief para 22 [Environment Court document 11].

Long Bay-Okura Great Park Society Incorporated v North Shore City Council Decision A78/2008
at para [34].
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section 6(b) — whether a natural landscape is also outstanding — is essentially a value
judgement, He was critical of Mr Densem for not understanding this and for not
assessing separately the values which go to “outstandingness”. ~ We agree that it is
conceptually useful to separate out the values which contribute to whether a landscape 1s
outstanding, For example, adopting the list in the Lammermoor case®*, one needs to
evaluate (in addition to its naturalness);

e how distinctive and important its geomorphological and ecological
characteristics (elements patterns and processes) are;

¢ how legible or expressive the landscape is;

¢ how important its transient values are;

e how rich a store of shared and recognised values there is;

e how memorable the landscape is;

e how important it is to tangata whenua;

e how important (or not) are any other aesthetic values it possesses.

[102] The same characteristics need to be considered when answering all three
questions about whether there is a landscape which is also both (sufficiently) natural and
outstanding. We do not think a witness’s evidence should necessarily be discounted
simply because they conflated their answers to the three questions. In the end the
answer to the question whether there is an outstanding natural landscape should be
obvious, and not necessarily require experts. So we do not criticise Mr Densem for not
considering the values of the Mackenzie Basin separately from its characteristics, As
we have shown he did consider a reasonable bundle of characteristics®"” in coming to his
conclusions.

[103] In contrast Dr Steven’s approach was, in effect, to hold that because the
Mackenzie Basin’s vegetative cover, amongst some other characteristics, has been
drastically changed, its landscape(s) cannot be seen as outstandingly natural. However,
that is a wrong legal test. The test is whether there is a landscape which is both
(sufficiently) natural and outstanding. As for Meridian’s approach, we record that Mr
Milne did not express an opinion on this issue®'®,

[104] We have considered the question carefully and as objectively as possible.
Decisions as to the outstandingness of a natural landscape are not made lightly, and
there are areas throughout the South Island where handsome landscapes have been held
not to be outstanding natural landscapes, for example:

214

Mariototo Environmental Society Incorporated and others v Central Otago District Council and
Otago Regional Council Decision C103/2009 at para [205].

Quoted in part 2.1 of this decision.

The main thrust of Mr Milne’s admirably sucecinct evidence was to ensure that the changes wrought
by the HEPS are recognised as a cultural component in the landscape. We have attempted to do
50,




52

e the middle Waitaki Valley around Lake Aviemore (see Munro v Waitaki
District Council” 7);

e asection of the Kawarau River Valley (see Wakatipu Environmental Society
Incorporated v Queenstown Lakes District Council and Wentworth
Properties Limited”™), although of course the river and its margins may be
an outstanding natural feature,

Equally, most of the Canterbury or Southland Plains would almost automatically not be
considered to be outstanding natural landscapes despite their size.

[105] After weighing all the expert evidence on this issue we prefer Mr Densem’s 2007
report™”® supported as it is by Dr Pfliger’s evidence, that nearly the whole of the
Mackenzie Basin (excluding the towns at Tekapo and Twizel) is an outstanding natural
landscape. We find that the large Mackenzie Basin is, despite all the modifications to
its endemic naturalness, one of the quintessential outstanding natural landscapes in New

Zealand®®. We find that all of the Mackenzie Basin subzone but excluding:

e  Tekapo and Twizel townships;
e all of Mr Densem’s “Twizel Character Area”; and
e the Dobson River catchment?!

— 1s an outstanding natural landscape.

{106] According to the Commissioners’ Decision many local residents (mainly
farmers) are of the opinion that the Mackenzie Basin is not an outstanding natural
landscape. They are likely to find our decision hard to accept. They need to bear in
mind that it is difficult for them to be objective about this. There is likely to be a strong
self-serving bias in their opinions : owners and occupiers believe sincerely that it is not
an outstanding natural landscape because (not without justification) they fear the
consequences in terms of policies and rules interfering with management of their land.
But looked at as objectively as we can in the light of the indicia developed by the court
to explain section 6(b) of the RMA we have found that “the grandeur and openness of
the general landscape™ of the Mackenzie Basin, of all landscapes in New Zealand’s
high country, make it an outstanding natural landscape.

A7 Munroy Waitaki District Council Decision C98/1997 at p. 16.

8 Wakatipn Environmental Society Incorporated v Queenstown Lakes District Council and

Wentworth Properties Limited Decision C135/1997 at p. 23,

G H Densem “The Mackenzie Basin Landscape ...” (2007) [Attachment 3 to Environment Court

document 31.

0 See G HDensem:

(i)  “The Mackenzie Basin Landscape : character and capacities” at para 3.21 — Attachment 3 to
his evidence-in-chief [Environment Court document 3];

(i)  evidence-in-chief para 3.20 [Environment Court document 3].

This may be an outstanding natural landscape but it is part of the Ohau Basin, not the Mackenzie

Basin.

R F W Kriiger, evidence-in-chief para 31 [Environment Court document 5},
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What may be inappropriate development?
[107] A slightly subjective note crept into Dr Steven’s conclusion when he wrote™’;

There is a significant conflict inherent in the view that the Mackenzie Basin is an outstanding
natural landscape that should be preserved and protected in its current state, and the reality that
the Mackenzie Basin contains highly degraded and unsustainable landscapes.

Apart from his assumption that the basin comprises more than one landscape, it is
unclear whose evidence Dr Steven is describing. In any event he has jumped from
someone’s opinion that the landscape of the Mackenzie Basin is an outstanding natural
landscape to an unattributed view that it should be preserved and protected in its current
state. He overlooks that the section 6(b) test is to preserve such landscapes from
inappropriate use and development, If the landscape is changing, and we have found
that it is — swiftly — then what is inappropriate will have to be considered in that light.

[108] The issue now is to decide where (and what sort of) subdivision, development
and use is appropriate in this nationally important outstanding natural landscape. The
district plan and PC13 (Commissioners’ version) already give some assistance on this in
identifying:

» lakeside protection areas;
e  Areas of Visual Importance

— where use and development is limited.

With those two exceptions little reliance has been placed, in these proceedings, on the
mapping of “visual vulnerability”. Some work was apparently carried out by the
landscape architect firm of Boffa Miskell in 1992 and it is updated in Mr Densem’s map
of “Capacity to Absorb Development” which we now annex as Map “37%** (on the next
page). In many cases about landscape such maps are given too much emphasis, but we
find the opposite is true here. We will discuss this further after we have decided the
most appropriate objectives and policies.  We also record that rather belatedly™
Fountainblue Limited and Pukaki Downs challenged the accuracy of this map, stating
that it shows an area of its land on the western side of the Pukaki River as having high
vulnerability to development whereas earlier maps show the area as having medium
vulnerability. We record that we accept the map as provisionally accurate, but will
reserve leave for landowners and occupiers to challenge it if we consider such a map
should in some way be part of the district plan.

M 1 Steven, evidence-in-chief para 73 [Environment Court document 24].

G H Densem, evidence-in-chief Appendix 3 Map 7 [Environment Court document 3]
Unfortunately, the “former homesteads” described in the key do not show up on the map.
Memorandum of Mr Prebble dated 9 November 2010 [Environment Court document 32X].
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[109] As for Meridian’s concerns, it was anxious™ that a map should not be

introduced into the district plan identifying whether landscape “... components ... are
outstanding or significant™®’, We have not found it necessary to do that because we
have preferred evidence that almost all of the Mackenzie Basin is an outstanding
landscape. That finding is not inconsistent with recognition of the need to identify some
areas within the landscape, for example to protect the operation of Waitaki Power
Scheme as a resource within that landscape, for which we anticipate that some mapping
(e.g. of hazards) may be necessary, albeit the mapping is not of the landscape as such.

[110] Obviously the role of the State Highways is important in carrying people into
and through the Mackenzie Basin. However, other roads and the views from them are
important too;

e the Godley Peaks Road to the Cass River;

e the Takamoana/Lake Alexandrina Roads;

¢ the Lilybank Road;

¢ the Haldon Road to the Mackenzie Pass Road and the latter road.

For convenience we call these “the tourist roads”, The visual vulnerability map (Map
3) relates to those roads. We agree with Mr Densem that the maps “significantly under-
estimate the vulnerability”®*® of the eastern side of Lake Tekapo. We consider there is a
similar problem with the Mackenzie Pass Road, given its historical importance, leading
as it does to the point where James Mackenzie was arrested at (and escaped from) his
camp in 1855. This latter raises particularly difficult problems in respect of wildings
since there are several shelterbelts to the east of Haldon Road which are already
spreading seedings south and east.

[111] In coming to those conclusions we have taken careful note of the numerous and
ongoing modifications to the landscape of the Mackenzie Basin. The fact that those
changes are occurring shows, we find, that some further modification can be allowed for
— provided it does not get out of control. Equally, the fact that changes to date have led
a reputable and thoughtful landscape architect (Dr Steven) to conclude (albeit starting
with at least one incorrect legal assumption) that the Mackenzie Basin is not an
outstanding natural landscape shows that the thresholds of naturalness and
outstandingness are being speedily approached. Given the symbolic importance of the
Mackenzie Basin in New Zealanders® idea of the “high country”, we consider that all
decision-makers (including landowners) need to be cautious about further changes to the
basin.  Further, we remind ourselves that the (ac)cumulative effect of small changes
should be taken into account : for example, retirement houses may cumulatively have a

26 J W Maassen, submissions para 16(a) [Environment Court document 9].

J W Maassen, submisstons para 11(g) [Environment Court document 9].
G H Densem, evidence-in-chief para 3.3.2 [Aitachment 3 to Environment Court document 3],
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large effect, decreasing the naturalness of a landscape. We bear all these considerations
in mind when settling the objectives and policies for the Mackenzie subzone. We first
consider some unique features of the Waitaki Power Scheme and its place in the
landscape of the basin.

2.4  The Waitaki 